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US. Customs Service 


(T.D. 74-199) 
Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles in certain categories manufactured or 
produced in the Hungarian People’s Republic 


DEPARTMENT OF THE TREASURY, 
OrricE oF THE CoMMISSIONER OF Customs, 
Washington, D.C., July 17, 1974. 


There is published below the directive of July 2, 1974, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning the restriction on 
entry into the United States of cotton textiles in certain categories 
manufactured or produced in the Hungarian People’s Republic. This 
directive amends but does not cancel that Committee’s directive of 
July 19, 1973 (T.D. 73-217). 

This directive was published in the Federal Register on July 8, 
1974 (39 FR 24947), by the Committee. 

(QUO-2-1) 
R. N. Marra, 
Director, 
Duty Assessment Division. 


ASSISTANT SECRETARY OF THE TREASURY 
WASHINGTON, D.C. 20280 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


July 2, 1974. 
CoMMISSIONER OF CusTOMS 


Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMMISSIONER: 


This directive amends but does not cancel the directive issued to you 
on July 19, 1973 by the Chairman, Committee for the Implementation 
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of Textile Agreements, concerning imports into the United States of 
certain cotton textiles and cotton textile products produced or manu- 
factured in the Hungarian People’s Republic. 

The first paragraph of the directive of July 19, 1973 is amended, 
effective as soon as possible, to read as follows: 

“Pursuant tothe Bilateral Cotton Textile Agreement of August 13, 
1970, as amended, between the Governments of the United States and 
the Hungarian People’s Republic, and in accordance with the pro- 
cedures of Executive Order 11651 of March 3, 1972, you are directed 
to prohibit, effective August 1, 1973 and for the twelve-month period 
extending through July 31, 1974, entry into the United States for 
consumption and withdrawal from warehouse for consumption of 
cotton textile products in Categories 24 and 39, produced or manu- 
factured in the Hungarian People’s Republic, in excess of the follow- 
ing levels of restraint: 


Category Twelve-Month Level of Restraint 
ut 1,273,388 square yards 
39 65,985 dozen pairs” 


Cotton textile products in Category 24 produced or manufactured 
in the Hungarian People’s Republic and which have been exported to 
the United States prior to August 1, 1973, shall not be subject to this 


directive. 

Cotton textile products in Category 24 which have been released 
from the custody of the U.S. Customs Service under the provisions 
of 19 U.S.C. 1448(b) prior to the effective date of this directive shall 
not be denied entry under this directive. 

The actions taken with respect to the Government of the Hungarian 
People’s Republic and with respect to imports of cotton textile prod- 
ucts from:the Hungarian People’s Republic have been determined by 
the Committee for the Implementation of Textile Agreements to in- 
volve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs being necessary to the 
implementation of such actions, fall within the foreign affairs excep- 
tion to the rule-making provisions of 5 U-S.C. 553. This letter will be 
published in the Federal Register. 


Sincerely, 
Seto M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 





CUSTOMS 
(T.D. 74-200) 
License application fees—Customs Regulations amended 


Section 24.12(a)(1)(v), Customs Regulations, deleted; sections 111.12(a), and 
112.22(a) relating to the fee which must accompany the application for a 
customhouse broker’s license, or a customhouse cartage or lighterage license, 
amended 

DEPARTMENT OF THE TREASURY, 
Orrice oF THE COMMISSIONER oF CUsTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 


Cuarrer I—Unirep States Customs Srrvice 
PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 
PART 111—CUSTOMHOUSE BROKERS 
PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


On January 25, 1974, a notice of proposed rulemaking was published 
in the Federal Register (39 FR 3292) setting forth proposed amend- 
ments to section 111.12(a) of the Customs Regulations (19 CFR 
111.12(a)), which would specify the fee to accompany an application 
for a customhouse broker’s license (currently specified in section 24.12 
(a) (1) (wv) of the regulations (19 CFR 24.12(a) (1) (v))) and would 
increase that fee from $150 to $200, and to section 112.22(a) of the 
regulations (19 CFR 112.22(a)), which would increase the fee to ac- 
company an application for a customhouse cartage or lighterage license 
from $50 to $100. These increases are necessary to recover the actual 
costs incurred by the United States Customs Service in rendering these 
services to the public. 

It was also proposed to delete section 24.12(a)(1)(v) of the Cus- 
toms Regulations, which presently specifies the fee to accompany the 
application for a customhouse broker’s license and which would be 
made superfluous by the incorporation of that fee in section 111.12 (a) 
of the regulations. 

No comments were received in response to the notice of proposed 
rulemaking. Accordingly, the Customs Regulations are amended as set 
forth below. 
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Effective date. These amendments shall become effective 30 days after 
publication in the Federal Register. 


(ADM-9-03) 
Vernon D. Acrez, 
Commissioner of Customs. 
Approved July 16, 1974: 
Davin R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register July 25, 1974 (39 FR 27127) ] 
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PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 


Paragraph (a) (1) of section 24.12 is amended by deleting subdivi- 
sion (v). 
(R.S. 251, as amended, sec. 624, 46 Stat. 759; 5 U.S.C. 301, 19 U.S.C. 
66, 1624) 
PART 111—CUSTOMHOUSE BROKERS 


Paragraph (a) of section 111.12 is amended to read as follows: 
§ 111.12 Application for license. 


(a) Submission of application and fee. 

(1) Application. An application for a broker’s license shall be 
submitted in duplicate to the district director of the district in 
which the applicant intends to do business. The application shall] 
be under oath and executed on Customs Form 3123 (individual) 
or the Customs Form 3125 (partnership, association, or corpora- 
tion). The application shall be accompanied by the fee prescribed 
in subparagraph (2) of this paragraph and one copy of the attach- 
ment required by the application form (Articles of Agreement or 
an affidavit signed by all partners, Articles of Agreement of the 
association, or the Articles of Incorporation). If the applicant 
proposes to operate under a trade or fictitious name in one or more 
States within the district, evidence of the applicant’s authority to 
use the name in each such State must accompany the application. 
An application for an individual license must be submitted not 
later than 30 days before the scheduled examination which the 
applicant wishes to take. 

(2) Fee. The fee to accompany the application for a broker’s 
license shall be $200, except that a refund of $100 will be made to 
an applicant failing either to appear for or to pass the examina- 
tion required by section 111.11(a) (4) (see paragraphs (d) and 
(e) of section 111.13). A check or money order shall be made 
payable to the United States Customs Service. 


(R.S. 251, as amended, sec. 624, 641, 46 Stat. 759, as amended, sec. 
501, 65 Stat. 290; 5 U.S.C. 301, 19 U.S.C. 66, 1624, 1641, 31 U.S.C. 
483 (a) ) 
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PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


Paragraph (a) (2) of section 112.22 is amended to read as follows: 


§112.22 Application for license. 


(a) General requirements. * * *: 
(2). Payment of a fee of $100. A check or money order shall 
be made payable to the United States Customs Service. 
e w * + * * & 
(R.S. 251, as amended, sec. 565, 624, 46 Stat. 747, as amended, 759. 
sec. 501, 65 Stat. 290; 5 U.S.C. 301, 19 U.S.C. 66, 1565, 1624, 31 U.S.C. 
483 (a) ) 
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(T.D. 74-201) 
Customs regions, districts and ports—Customs Regulations amended 


Footnote 1 of section 1.2(b), Customs Regulations, relating to the designation of 
Customs ports of entry, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuarrer I—Unrrep Srates Customs SErvice 
PART 1—GENERAL PROVISIONS 


On June 2, 1970, the provisions of 19 U.S.C. 2 were amended (Public 
Law 91-271) by deleting the provisions contained in that statute 
which limited the number of customs-collection districts and ports of 
entry to those established and authorized as of August 1, 1914. The 
statute has also eliminated provisions requiring the collector of Cus- 
toms (district director) of each customs-collection district to be offi- 
cially designated by the number of the district to which he was 
appointed. 

Accordingly, to conform the Customs Regulations to the amended 
provisions of 19 U.S.C. 2, the first paragraph of footnote 1 of section 
1.2(b) of the Customs Regulations (19 CFR 1.2(b)) is amended to 
read as follows: 


§1.2 Customs regions, districts and ports. 


1“The President is authorized from time to time, as the exigen- 
cies of the service may require, to rearrange, by consolidation or 
otherwise, the several customs-collection districts and to discon- 
tinue ports of entry by abolishing the same or establishing others 
in their stead. The President is authorized from time to time to 
change the location of the headquarters in any customs-collection 
district as the needs of the service may require.” (19 U.S.C. 2) 


(R.S. 251, as amended ; 5 U.S.C. 301, 19 U.S.C. 66) 


Because this amendment merely conforms the Customs Regulations 
with certain changes in the law, notice and public procedure thereon 
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is found to be unnecessary, and good cause exists for dispensing with 
a delayed effective date under the provisions of 5 U.S.C. 553. 
Effective date. This amendment shall be effective upon publication 
in the Federal Register. 
(ADM-9-03) 
Vernon D. Acres, 
Commissioner of Customs. 


Approved July 16, 1974: 
Davin R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register July 25, 1974 (39 FR 27127)] 
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(T.D. 74-202) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 11, 1974. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR, Part 159, Subpart C). 


Hong Kong dollar: 
July 1, 1974 $0. 1980 
July 2, 1974 . 1980 
July 3, 1974 . 1980 
July 4, 1974 Holiday 
July 5, 1974 


Tran rial: 
July 1, 1974 
July 2, 1974 


Holiday 
July 5, 1974 


Philippine peso: 
July 1, 1974 $0. 1490 
July 2, 1974 . 1480 
July 3, 1974 . 1490 
July 4, 1974 Holiday 
July 5, 1974 


Singapore dollar: 
July 1, 1974 $0. 4055 
July 2, 1974 . 4055 
July 3, 1974 . 4060 
July 4, 1974 Holiday 
July 5, 1974 
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Thailand baht (tical) : 

July 1, 1974 

July 2, 1974 

July 3, 1974 

July 4, 1974 

July 5, 1974 
(LIQ-3-0: D: T) 

R. N. Marra, 
Director, 
Duty Assessment Division. 


(T.D. 74-203) 
Cut flowers from Colombia 


Conditional negative countervailing duty determination 


In the Federal Register of March 8, 1974 (39 F.R. 9213), the Com- 
missioner of Customs announced that information has been received 
in proper form pursuant to section 159.47(b) of the Customs Regula- 
tions (19 CFR 159.47(b)) which appeared to indicate that certain 
payments, bestowals, rebates or refunds granted by the Government 
of Colombia upon the manufacture, production, or exportation of 
cut flowers constituted the payment or bestowal of a bounty or grant, 
directly or indirectly, within the meaning of section 303 of the 
Tariff Act of 1930 (19 U.S.C. 1303), upon the manufacture, produc- 
tion, or exportation of the merchandise to which the payments, be- 
stowals, rebates, or refunds apply. The notice further provided inter- 
ested parties until April 8, 1974 to submit data, views, or arguments 
with regard to the existence or nonexistence and the net amount of a 
bounty or grant. 

An investigation was conducted pursuant to section 159.47 (d) of the 
Customs Regulations (19 CFR 159.47(d)). 

It has been ascertained that payments were made by the Government 
of Colombia upon exportation of cut flowers which would have con- 
stituted a bounty or grant of 10.2% of the dutiable value of the 
flowers. The Government of Colombia has taken action, effective 
July 17, 1974, however, to require that such payments will not be made 
to the producers of the merchandise but will remain within the sole 
control of the Government of Colombia by being paid instead to an 
agency thereof. Because of the very recent nature of the action by the 
Colombian Government and the desire of the Treasury Department to 
afford interested persons an opportunity to comment on it, it was not 


deemed appropriate to make the final determination effective 
immediately. 
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Accordingly, it has been determined conditionally that no bounty 
or grant within the meaning of section 303 of the Tariff Act of 1930 
(19 U.S.C. 1303), is being paid or bestowed, directly or indirectly, 
upon the manufacture, production or exportation of cut flowers from 
Colombia. 

Interested persons are invited to submit any relevant data, views, or 
arguments with respect to this conditional negative determination in 
writing to the Commissioner of Customs, 2100 K Street, N.W., Wash- 
ington, D.C. 20229, in time to be received by his office not later than 20 
days from the date of publication of this notice in the Federal Register. 

This determination will become final at the expiration of 30 days 
from the date of publication of this notice in the Federal Register in 
the absence of publication in the Federal Register of any further 
notice to the contrary. 

(R.S. 251, secs. 303, 624; 46 Stat. 687, 759; 19 U.S.C .66, 1303, 1624) 

(APP-4-05-0 :D :T) 
Vernon D. Acreg, 
Commissioner of Customs. 
Approved July 19, 1974: 
Davip R. Macponap, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register July 24, 1974 (39 FR 26922) ] 


(T.D. 74-204) 
Air Commerce Regulations—Customs Regulations amended 


Section 6.7(e), Customs Regulations, relating to duty on the cost of foreign 
repairs to certain United States-registered aircraft engaged in trade, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—Untrep States Customs Service 


PART 6——-AIR COMMERCE REGULATIONS 


On February 12, 1974, a notice of proposed rulemaking was pub- 
lished in the Federal Register (39 FR 5320) which proposed to amend 
section 6.7(e) of the Customs Regulations (19 CFR 6.7(e) ) pertaining 
to the conditions under which certain United States-registered aircraft 

553-424—74__-3 
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engaged in trade are exempted from the requirement of making entry 
and depositing duty (or giving a bond in lieu thereof) with respect to 
equipment purchased for or repairs made to such aircraft in a foreign 
country. A notice granting an extension of the time for filing comments 
to April 15, 1974, was published in the Federal Register on March 22, 
1974 (39 FR 10911). 

Under existing regulations, such exemptions are provided if either 
of two conditions exists: (1) such equipment or repairs were made 
necessary by reason of stress of weather or other casualty occurring 
since the aircraft last left the United States and were required to 
secure the safety and airworthiness of the aircraft in accordance with 
Federal Aviation Administration regulations to enable the aircraft to 
continue its flight; or (2) such equipment installed and materials 
used in making the repairs were of the growth, produce, or manu- 
facture of the United States and the work incident to such installation 
or repairs was performed by the regular crew of the aircraft or by 
residents of the United States. 

The proposed amendment identifies alternate situations where entry 
and deposit of duty (or the filing of a bond therefor) shall not be re- 
quired with respect to equipment purchased for or repairs made to 
United States-registered aircraft operated by a scheduled airline or 
an air carrier generally authorized to operate contract passenger or 
cargo flights between the United States and foreign territory by estab- 
lishing four separate conditions, the occurrence of any one of which 
will exmept the aircraft commander or an authorized person from the 
requirements of filing entry and depositing duty. The proposed 
amendment recognizes the special safety requirements of modern, 
fast-turnaround aircraft operations and more closely conforms appli- 
cation of the statutes to Congressional intent. 

After consideration of all comments received, it has been determined 
that the amendment should be adopted as set forth in the notice of 
proposed rulemaking, except that the word “or” is inserted after the 
semicolon in subparagraphs (1) and (2) of section 6.7(e). 

Accordingly, section 6.7(e) of the Customs Regulations (19 CFR 
6.7(e) ) is amended as set forth below. 

Effective date. This amendment shall become effective 30 days after 
publication in the Federal Register. 

(ADM-9-03) 
Vernon D. Acrer, 
Commissioner of Customs. 
Approved July 19, 1974: 
Davin R. Macpona.p, 
Assistant Secretarty of the Treasury. 


[Published in the Federal Register July 29, 1974 (39 FR 27431) ] 
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PART 6—AIR COMMERCE REGULATIONS 


Paragraph (e) of section 6.7 is amended to read as follows: 
§6.7 Documents for entry. 


co * od BS oe ok * 


(e) A scheduled airline or an air carrier generally authorized to 
operate contract passenger or cargo flights and operating between 
the United States and foreign territory shall not be required to file a 
declaration on Customs Form 3415 or an entry on Customs Form 
7535 or deposit duty or give a bond therefor for equipment pur- 
chased for or repairs made to the aircraft when : 

(1) Such equipment or repairs were made necessary by reason 
of stress of weather or other casualty occurring since the air- 
craft’s last departure from the United States; or 

(2) Such equipment or repairs were necessary to secure the 
safety and airworthiness of the aircraft, provided the necessity 
of such equipment or repairs was unforeseen prior to the time of 
the aircraft’s last departure from the United States; or 

(3) Such equipment or repairs were necessary to comply with 
regulations of the Federal Aviation Administration or other 
Agency of the United States or of a foreign government, provided 
the necessity for such equipment or repairs was unforeseen prior 
to the time of the aircraft’s last departure from the United States; 
or 

(4) Such equipment installed and materials used in making 
the repairs were manufactured or produced in the United States 
and the work incident to such installation or repairs was per- 
formed by the regular crew of the aircraft or by residents of the 
United States. 

Whenever entry is not required in any of the foregoing circum- 
stances, the following statement shall be included on the general dec- 
laration or attached air cargo manifest : 

Entry for equipment purchased or repairs made to this air- 

craft while in a foreign country not required under § 6.7(e) 

of the Customs Regulations. 

In all cases where entry is not required the district director shall 
be satisfied from an inspection of the journey log book and such 
further investigation as he may deem necessary that the facts with 
respect to the intallation of the equipment and making of repairs 
were as set forth in subparagraphs (1), (2), (3), or (4) of this 
paragraph. 

* * ok * * * * 
(R.S. 251, as amended, secs. 624, 644, 46 Stat. 759, 761, as amended, 

sec. 1109, 72 Stat. 799, as amended; 5 U.S.C. 301, 19 U.S.C. 66, 1624, 
1644, 49 U.S.C. 1509) 








Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Nils A. Boe 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Edward D. Re 
Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decisions 


(C.D. 4550) 
Yosuipa INTERNATIONAL, Inc. v. Untrep States 


Validity of surcharge—Presidential Proclamation 4074 
Court No. 72-2-00314 
Port of New York 
(Judgment for plaintiff.] 
(Decided July 8, 1974) 


Barnes, Richardson & Colburn (Schwartz & Lidstrom and Glad, Tuttle € White, 
associate counsel; J. Bradley Colburn, Earl R. Lidstrom, Rufus EB. Jarman, Jr. 
and David O. Elliott of counsel) for the plaintiff. 
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Carla A. Hills, Assistant Attorney General (Andrew P. Vance and Frederick L. 
Ikenson, trial attorneys), for the defendant. 


Before Bor, Chief Judge, MALerz and Re, Judges.* 


Bor, Chief Judge: The plaintiff has filed a motion for summary 
judgment challenging the validity of Presidential Proclamation 4074 
promulgated August 15, 1971, which imposed a surcharge in the form 
of a supplemental duty in the amount of 10 percent ad valorem upon 
most articles imported into the United States from and after August 16, 
1971. The merchandise involved herein—consisting of zippers—was 
imported from Japan and entered at the port of New York on August 
17, 25 and 26, 1971. In addition to being assessed with duty at the rate 
of 23.5 percent ad valorem pursuant to item 745.72, Tariff Schedules 
of the United States, the merchandise in question was assessed with 
an additional duty of 10 percent ad valorem pursuant to item 948.00 
which was added to the tariff schedules by Presidential Proclamation 
4074, 

The defendant has filed a cross-motion for summary judgment 
contending that Presidential Proclamation 4074 was lawfully au- 
thorized by (1) the “termination” authority delegated to the Presi- 
dent by the Congress in section 350(a) (6) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1351(a) (6) ) and section 255(b) of the Trade 
Expansion Act of 1962 (19 U.S.C. 1885(b)); and (2) the authority 
vested in the President by section 5(b) of the Trading with the Enemy 
Act, as amended (50 U.S.C. App. 5(b)). 

Presidential Proclamation 4074 provides in relevant part (F.R. 
Doc. 71-12120) : 


Wuenreas, there has been a prolonged decline in the international 
monetary reserves of the United States, and our trade and inter- 
national competitive position is seriously threatened and, as a 
result, our continued ability to assure our security could be 
impaired ; 

Wuenreas, the balance of payments position of the United States 
requires the imposition of a surcharge on dutiable imports; 


Wuereas, pursuant to the authority vested in him by the 
Constitution and the statutes, including, but not limited to, the 
Tariff Act of 1930, as amended (hereinafter referred to as “the 
Tariff Act”), and the Trade Expansion Act of 1962 (hereinafter 
referred to as “the TEA”), the President entered into, and pro- 
claimed tariff rates under, trade agreements with foreign 
countries ; 

Wuereas, under the Tariff Act, the TEA, and other provi- 
sions of law, the President may, at any time, modify or terminate, 


1 The three-judge panel in this case was designated by the chief judge upon application 
of the parties pursuant to section 108 of the Customs Courts Act of 1970 (28 U.S.C. 255) 
and rule 4.13 of this court. 
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in whole or in part, any proclamation made under his authority ; 

Now, Tuererore, I, Ricuarp Nrxon, President of the United 
States of America, acting under the authority vested in me by the 
Constitution and the statutes, including, but not limited to, the 
Tariff Act, and the TEA, respectively, do proclaim as follows; 

A. I hereby declare a national emergency during which I call 
upon the public and private sector to make the efforts necessary to 
strengthen the international economic position of the United 
States. 

B. (1) I hereby terminate in part for such period as may be 
necessary and modify prior Presidential Proclamations which 
carry out trade agreements insofar as such proclamations are 
inconsistent with, or proclaim duties different from, those made 
effective pursuant to the terms of this Proclamation. 

(2) Such proclamations are suspended only insofar as is re- 
quired to assess a surcharge in the form of a supplemental duty 
amounting to 10 percent ad valorem. Such supplemental duty 
shall be imposed on all dutiable articles imported into the customs 
territory of the United States from outside thereof, which are 
entered, or withdrawn from warehouse, for consumption after 
12:01 a.m., August 16, 1971, provided, however, that if the impo- 
sition of an additional duty of 10 percent ad valorem would cause 
the total duty or charge payable to exceed the total duty or charge 
payable at the rate prescribed in column 2 of the Tariff Schedules 
of the United States, then the column 2 rate shall apply. 

C. To implement section B of this Proclamation, the following 
new subpart shall be inserted after subpart B of part 2 of the 
Appendix tothe Tariff Schedules of the United States: 


Supeart C — Temporary MopiricaTions For BALANCE OF PAYMENTS 
PURPOSES 


Subpart C headnotes: 


1. This subpart contains modifications of the provisions of the 
tariff schedules proclaimed by the President in Proclamation 4074. 


2. Additional duties imposed—The duties provided for in this 
subpart are cumulative duties which apply in addition to the duties 
otherwise imposed on the articles involved. The provisions for 
these duties are effective with respect to articles entered on and 
after 12:01 a.m., August 16, 1971, and shall continue in effect until 
modified or terminated by the President or by the Secretary of the 
Treasury (hereinafter referred to as the Secretary) in accordance 
with headnote 4 of this subpart. 


3. Limitation on additional duties—The additional 10 percent 


rate of duty specified in rate of duty column numbered 1 of item 
948.00 shall in no event exceed that rate which, when added to the 
column numbered 1 rate imposed on the imported article under the 
appropriate item in schedules 1 through 7 of these schedules, would 
result in an aggregated rate in excess of the rate provided for such 
article in rate of duty column numbered 2. 
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4. For the purposes of this subpart— 


(a) Delegation of authority to Secretary—The Secretary may 
from time to time take action to reduce, eliminate or reimpose the 
rate of additional duty herein or to establish exemption therefrom, 
either generally or with respect to an article which he may specify 
either generally or as the product of a particular country, if he 
determines that such action is consistent with safeguarding the 
balance of payments position of the United States. 


* * * * * ES a 


(c) Authority to prescribe rules and regulations—The Secretary 
is authorized to prescribe such rules and regulations as he deter- 
mines to be necessary or appropriate to carry out the provisions of 
this subpart. 

5. Articles exempt from the additional duties—In accordance 
with determinations made by the Secretary in accordance with 
headnote 4(a), the following described articles are exempt from 
the provisions of this subpart : 

* * * * * 


Rates of duty 


| 
Item Article 


Articles, except as exempted un- 
der headnote 5 of this subpart, 
which are not free of duty un- 
der these schedules and which 
are the subject of tariff con- 
cessions granted by the United 

10% ad val | No change. 

(See headnote 3 
of this subpart.) 











| 


. This Proclamation shall be effective 12:01 a.m., August 16, 


* * * * * * 


I 


The courts on frequent occasions have considered the question 
relating to the right of the legislative branch of government to 
delegate the powers vested in it by the Constitution to the executive 
branch. It would be only time-consuming to review these many deci- 
sions at Jength. Suffice it to say that the Congress cannot divest itself 
of the legislative powers with which it has been constitutionally 
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invested. See e.g. Field v. Clark, 143 U.S. 649 (1892); Hampton & 
Co. v. United States, 276 U.S. 394 (1928). As stated in Field v. Clark, 
supra, p. 692, this principle is 

* * * universally recognized as vital to the integrity and main- 


tenance of the system of government ordained by the Consti- 
tution. * * * 


Again, the Supreme Court in Schechter Corp. v. United States, 295 
U.S. 495 (1935), reiterated this principle in stating that the Congress 
cannot delegate its legislative authority to others to exercise the un- 
fettered discretion to make whatever laws may be thought to be 
needed or advisable for the rehabilitation and expansion of trade or 
industry. 

As domestic problems and international relations have become more 
complex throughout the course of the history of our country, it 
concurrently has been recognized that our three branches of govern- 
ment are coordinated parts of one government, and that these partners 
in purpose and objective must utilize, as needed, the assistance and 
efforts of the others in carrying forth the powers, duties, and respon- 
sibilities with which they have been initially invested. Thus, the 
legislative branch has delegated to the executive branch the powers, 
inter alia, to determine fair and just rates in interstate commerce, to 
proclaim an embargo on the sale of arms and munitions to foreign 
nations, to change rates of duties under prescribed procedures. Field v. 
Clark, supra; United States v. Curtiss-Wright Corp., 209 U.S. 304 
(1936) ; Znterstate Commerce Commission v. Goodrich Transit Co., 
224 U.S. 194 (1912); Panama Refining Co. v. Ryan, 293 U.S. 388 
(1935). 

No inflexible standard can be applied in ascertaining the degree of 
assistance that one branch of government might give to another. As 
pointed out in Hampton & Co. v. United States, supra, p. 406: 


* * * Tn determining what it may do in seeking assistance from 
another branch, the extent and character of that assistance must 
be fixed according to common sense and the inherent necessities 
of the governmental co-ordination. 


Although in its early history Congress itself established tariff rates 
through legislative enactment, the passing of time has seen the dele- 
gation of much of this authority to the President, subject, however, 
to prescribed standards and guidelines enunciating an “intelligible 
principle” to which conformance is required. Hampton & Co. v. 
United States, supra, p. 409. In Norwegian Nitrogen Co. v. United 
States, 228 U.S. 294, (1933), the Court recognized the foregoing 
stating: 


553-424—74——-4 
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* * * Neither the action of Congress in fixing a new tariff nor 
that the the President in exercising his delegated power is subject 
to impeachment if the prescribed forms of legislation have been 
regularly observed.* * * , 


The Tariff Act of 1930, as amended, and the Trade Expansion Act 
of 1962 were enacted by the Congress in full appreciation of the in- 
ability of the legislative branch to singly supervise or administer 
that comprehensive power vested in it by article I, section 8 of the 
Constitution which provides that : 


The Congress shall have power to lay and collect taxes, duties, 
imposts and excises * * *, 


Congress has delegated by these Acts broad and general authority to 
the President to enter into negotiations with foreign nations to the 
end that bilateral trade agreements might be effected by the contracting 
parties. As a corollary power, the President has been further au- 
thorized to proclaim such modifications with respect to existing 
duties or other import restrictions as may be required to carry out the 
provisions of any particular negotiated trade agreement. Inasmuch 
as a trade agreement is not self-executing the provisions or modifica- 
tions contained therein must be proclaimed by the President in order 
that they have the effect of domestic law. 


Thus, section 350 of the Tariff Act of 1930, as amended (19 U.S.C. 
1351), provides in part : 


(a)(1) For the purpose of expanding foreign markets for the 
eas of the United States (as a means of assisting in estab- 
ishing and maintaining a better relationship among various 
branches of American agriculture, industry, mining, and com- 
merce) by regulating the admission of foreign goods into the 
United States in accordance with the characteristics and needs 
of various branches of American production so that foreign 
markets will be made available to those branches of American 
production which require and are capable of developing such 
outlets by affording corresponding market opportunities for for- 
eign products in the United States, the President, whenever he 
finds as a fact that any existing duties or other import restrictions 
of the United States or any foreign country are unduly burdening 
and restricting the foreign trade of the United States and that 
the purpose above declared will be promoted by the means here- 
inafter specified, is authorized from time to time— 


(A) To enter into foreign trade agreements with foreign gov- 
ernments or instrumentalities thereof: Provided, That the en- 
actment of the Trade Agreements Extension Act of 1955 shall 
not be construed to determine or indicate the approval or dis- 
approval by the Congress of the executive agreement known as 
the General Agreement on Tariffs and Trade. 
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(B) To proclaim such modifications of existing duties and other 
import restrictions, or such additional import restr ictions, or such 
continuance, and for such minimum periods, of existing customs 
or excise treatment of any article covered by foreign trade agree- 
ments, as are required or appropriate to carry out any foreign 
trade agreement that the President has entered into hereunder. 


Similar provisions were again included by the Congress in the en- 
actment of the Trade Expansion Act of 1962 (19 U.S.C. 1801 et seq.). 
Section 201 of that Act (19 U.S.C. 1821) provides: 


(a) Whenever the President determines that any existing duties 
or other import restrictions of any foreign country or the ‘United 
States are unduly burdening and restr icting the foreign trade of 
the United States and that : any of the purposes stated in section 

1801 of this title will be promoted thereby, the President may— 


(1) after June 30, 1962, and before July 1, 1967, enter into 
trade agreements w ith foreign countries or instrumentalities 
thereof; and 


(2) proclaim such modification or continuance of any ex- 
isting duty or other import restriction, such continuance of 
existing duty-free or excise treatment, or such additional im- 
port restrictions, as he determines to be required or appro- 
priate to carry out any such trade agreement. 


In the same manner as the President has been authorized and given 
discretion to enter into bilateral trade agreements and to implement 
them by proclamation, he likewise has been given authority to termi- 
nate trade agreements previously negotiated.” 

Under the so-called escape clause, section 351 of the Trade Expan- 
sion Act of 1962 (19 U.S.C. 1981), the President may increase duties 
on articles causing or threatening injury to the United States, after an 
affirmative finding by the Tariff Commission and compliance with 
other procedures. Under section 252 of the Trade Expansion Act of 
1962 (19 U.S.C. 1882), the President may increase duties or suspend 
trade agreement concessions to retaliate against unjustifiable import 
restrictions, nontariff barriers, etc., upon compliance with stated pro- 


2 Section 2(b) of the Tariff Act of 1930, as amended (19 U.S.C. 1352(b)) provides: 

(b) Every foreign trade agreement concluded pursuant to this part shall be 

subject to termination, upon due notice to the foreign government concerned, at the 

end of not more than three years from the date on which the agreement comes into 

force, and, if not then terminated, shall be subject to termination thereafter upon not 
more than six months’ notice. 

Section 255(a) of the Trade Expansion Act of 1962 (19 U.S.C. 1885(a)) similarly 

provides : 

(a) Every trade agreement entered into under this subchapter shall be subject to 
termination or withdrawal, upon due notice, at the end of a period specified in the 
agreement. Such period shall be not more than 3 years from the date on which the 
agreement becomes effective. If the agreement is not terminated or withdrawn from 
at the end of the period so specified, it shall be subject to termination or withdrawal 
thereafter upon not more than 6 months’ notice. 
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cedures related to public hearings and the presentation of recom- 
mendations concerning foreign import restrictions. Under the so-called 
flexible tariff provision, section 336 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1336), the President may, after appropriate find- 
ing by the Tariff Commission proclaim increased duties to equalize 
differences in cost of production. These statutes, in short, authorize 
the President to increase duties in certain situations that are not here 
applicable, provided that specific procedures are followed. 

Finally, the President has been delegated authority to “terminate, 
in whole or in part,” prior proclamations which have implemented the 
provisions of foreign trade agreements. And it is this power, defendant 
contends, which authorized the President to impose the additional 
10 percent duty here in issue. 

In this connection, it is to be noted that section (B)(1) of Presi- 
dential Proclamation 4074 provides : 


I hereby terminate in part for such period as may be necessary 
and modify prior Presidential Proclamations which carry out 
trade agreements insofar as such proclamations are inconsistent 
with, or proclaim duties different from, those made effective 
pursuant to the terms of this Proclamation. 


There can be no doubt that this phraseology, viewed in its customary 
and ordinary usage, is intended as the exercise of the power of 
termination. 

The statutes are brief and concise in delineating this prerogative. 
Section 350(a) (6) of the Tariff Act of 1930, as amended (19 U.S.C. 
1351(a) (6) ) provides: 

The President may at any time terminate, in whole or in part, 
any proclamation made pursuant to this section. 
Similarly, section 255(b) of the Trade Expansion Act of 1962 (19 
U.S.C. 1885 (b) ) provides: 


The President may at any time terminate, in whole or in part, 
any proclamation made under this subchapter. 


Against this background, the question is whether the President, 
in the assessment of the supplemental duty provided for in Presi- 
dential Proclamation 4074, acted beyond the authority so delegated 
to him by the Congress. 

Viewing this Proclamation in the light of the statutory authority 
delegated by the Congress, it would appear that it is hybrid in char- 
acter. Although an effort is made to “terminate” and “suspend” prior 
proclamations in the same breath, presumably in the hope that some 
justifying authority might be thereby synthesized, there can be little 
doubt that the basic authority and justification for the President’s 
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action therein was predicated on the termination powers conferred 
by section 350(a)(6) of the Tariff Act and section 255(b) of the 
Trade Expansion Act.* 

We conclude that the authority granted by statute to “terminate, 
in whole or in part, any proclamation” does not include the power to 
determine and fix unilaterally a rate of duty which has not been pre- 
viously legally established. On the contrary, the “termination” au- 
thority, as statutorily granted, merely provides the President with a 
mechanical procedure of supplanting or replacing existing rates with 
rates which have been established by prior- proclamations or by statute. 
Relevant thereto is United States vy. American Bitumuls & Asphalt 
Co., 44 CCPA 199, C.A.D. 661, 246 F.2d 270 (1957), cert. denied, 355 
U.S. 883 (1957). In that case, the collector of customs, pursuant to 
Presidential Proclamation 2901, assessed a duty of 14 cent a gallon 
on imported petroleum products, which ninleabaiion the importer 
claimed to be invalid in that it increased the rate of duty in excess 
of the amount of 50 percent as provided by section 350(a) (2) of the 
Tariff Act of 1930, as amended (19 U.S.C. 1351(a)(2)). In deter- 
mining such a 50 percent increase limitation not to be applicable to 
proclamations terminating other proclamations, our appellate court 
stated (44 CCPA, p. 205, 246 F.2d, p. 275) : 

There is a logical reason for placing a limitation on the tariff 
changes which may be effected by proclamations giving effect or 
carrying-out trade agreements but not on those which merely 
terminate other proclamations, since the latter can do no more 


than restore rates which have already been legally established, 
and are thus inherently limited. [Emphasis in original. |* 


General headnote 4(d) of the tariff schedules codifies this principle 
and provides clear legislative direction with respect to the effect result- 
ing from the termination of a proclamation : 


[Whenever a proclaimed rate is terminated or suspended, the 
rate shall revert, unless otherwise provided, to the next interven- 
ing proclaimed rate previously superseded but not terminated or, 
if none, to the statutory rate. 


This headnote is clarified by the following statement in the Tariff 
Classification Study Submitting Report (Nov. 15, 1960), p. 17: 
Headnote 4 relates to the effect, in each of the two numbered 


rate columns of the tariff schedules, of changes in rates of duty 
by legislative enactment and by proclamation of the President 


* Thus, the General Counsel of the Treasury in his opinion with respect to the legal 
basis for the imposition of the surcharge predicated the action of the President in making 
this assessment on the termination authority. Op. General Counsel (Treas. Dept.) No. 822, 
Sept. 21, 1971. 

*See also United States v. Metropolitan Petroleum Corp., 42 CCPA 38, C.A.D. 567 
(1954) ; Barclay 4 Company, Inc. v. United States, 47 CCPA 1338, C.A.D. 745 (1960). 
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pursuant to delegated authority under the trade-agreements leg- 
islation and section 336 of the Tariff Act of 1930 (the so-called 
flexible-tariff provision). This headnote explicitly expresses the 
difference in legal effect between statutory (amended) rates of 
duty and proclaimed (modified) rates of duty. A permanent 
statutory amendment of a rate of duty supersedes and terminates 
the existing rate, whereas a proclaimed (modified) rate super- 
sedes but does not terminate the existing rate of duty. For exam- 
ple, if an original statutory rate of 30 percent ad valorem ap- 
plicable to an article is “modified” to 40 percent by proclamation 
issued pursuant to section 336 and thereafter is modified to 20 
percent by proclamation under the trade-agreements legislation, 
the original rate of 30 percent was superseded but not terminated 
by the 40-percent rate and the 40-percent rate was superseded but 
not terminated by the 20-percent rate. The “modified” rate of 40 
percent proclaimed pursuant to section 336 would be reflected 
in both rate columns, whereas the “modified” rate of 20 percent 
proclaimed pursuant to section 350 would be reflected only in 
column numbered 1. On the other hand, if the Congress should 
enact permanent legislation changing the 20-percent rate to 15 
percent, such amendment would terminate and supersede the pre- 
vious rates of duty in both rate columns unless otherwise specified 
in the amending statute. 


General headnote 4(d) treats with the situation where a pro- 
claimed rate is terminated or suspended. If in the example pre- 
viously given, the 20-percent rate proclaimed pursuant to the 
trade-agreements authority were terminated or suspended, the 
new rate would become 40 percent since this is the next interven- 
ing proclaimed rate previously superseded but not terminated. If 
the 40-percent rate should thereafter be terminated or suspended 
the rate would revert to the statutory rate of 30 percent. [Em- 
phasis added. ] 

Defendant contends, however, that the phrase in general headnote 
4(d) “unless otherwise provided” indicates recognition of a discre- 
tionary authority to establish a new intermediate rate in conjunction 
with the statutory authority to “terminate * * * in part.” We cannot 
agree. 

In our view that phrase is nothing more than an execption to the 
provision contained in headnote 4(d) fixing the order of rate reversion 
resulting from a termination proclamation. More specifically, the 
phrase “unless otherwise provided” gives the President discretionary 
authority when terminating a proclamation to specify a rate estab- 
lished in a specific previous proclamation other than the next inter- 
vening proclamation and thus avoid an automatic reversion to the 
next intervening proclaimed rate. In other words, the phrase “unless 
otherwise provided” contemplates only the exercise of Presidential 
discretion to preclude the order of reversion set forth in general head- 
note 4(d). 
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This court likewise is unable to accept the further argument pro- 
pounded by the defendant—that the maxim of statutory construction 
providing that a broader authority includes the lesser—is applicable 
to the case at bar. In reference thereo, the defendant suggests that 
if the President has the power to terminate all prior proclamations, 
thus bringing into effect the statutory rate, a fortiori, he has the power 
to impose a new rate, higher than the terminated rate, yet lower 
than the statutory rate. Such a conclusion is fallacious. The power 
granted to the President, with respect to the adjustment of rates 
pursuant to his termination authority is limited to the use of termi- 
nation proclamations (1) to increase rates to the highest level, .e., 
the statutory rate, or (2) to raise or lower rates to conform to rates 
which have been established by a prior proclamation. In either of 
these instances, the rates, to which conformance may be sought, have 
been previously established either by the Congress (statutory rate) 
or by a bilateral negotiation embodied in a trade agreement pursuant 
to statutory authority. In short, the power to fix a new and independent 
‘ate requires a greater grant of power than that delegated to the 
President by the termination authority. Pursuant to the latter au- 
thority, the President is constrained, with the exception noted above, 
to follow a fixed order of reversion established by the Congress, 
“resting” only on those rates previously established. Indeed, should 
the establishment of new and independent rates be considered a lesser 
power included in the termination authority, all concession rates 
previously established through bilateral negotiation could be totally 
ignored thereby giving the President complete and broad discretion 
to impose any rate whatsoever up to the statutory rate. We fail to 
find wherein the statutes evidence an intention on the part of the 
Congress to grant the President such unrestrained unilateral authority. 

Nor can we accept the construction urged by the defendant that 
the phrase “terminate * * * in part” as distinguished from “termi- 
nate in whole” authorizes the establishment of new intermediate rates. 
It is manifest that the phrase “terminate * * * in part” can be given 
no other meaning than that which the individual words signify. Thus, 
the word “terminate” signifies “the act of ending something, implying 
a final and conclusive act, a complete cessation of effect * * *.” Falcon 
Sales Company v. United States, 47 Cust. Ct. 129, 135, C.D. 2292, 
199 F. Supp. 97, 102 (1961). Its meaning is not interchangeable 
with the word “suspend” which “signifies the act of stopping for a 
time, implying a temporary inoperative condition.” /bid. In light of 
these considerations, no rationalization will permit an implication to 
be derived from the phrase “terminate * * * in part” that existing 
proclaimed rates can be suspended and temporarily supplanted by 
new rates determined solely by the President. The discretionary au- 
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thority contained in the provision “terminate, in whole or in part” 
is twofold: (1) to nullify and bring to an end an entire proclamation ; 
and (2) to specify the extent to which a prior proclamation is termi- 
nated, thereby permitting a portion thereof to remain in effect.5 

The legislative history likewise indicates that the authority dele- 
gated to the President “to terminate, in whole or in part, any proc- 
lamation” was not intended by the Congress to grant him the power 
to determine and fix unilaterally an intermediate rate of duty which 
had not been previously legally established. It is to be noted in this 
connection that the Administration’s draft bill for the Trade Ex- 
pansion Act of 1962—H.R. 9900—contained a proposed section 244(b) 
to give the President the authority to establish such new intermediate 
rates as an incident to the power to terminate in part. See Hearings 
before the House Committee on Ways and Means on H.R. 9900— 
Trade Expansion Act of 1962 (87th Cong., 2d Sess., 1962, p. 17) here- 
after referred to as “House Hearings”). The proposed section 244(b) 
provided (House Hearings, p. 17): 


(b) The President may at any time terminate, in whole or in 
part, any proclamation issued under this title. Termination in 
part of a proclamation reducing a rate of duty may include 
the proclamation, as required or appropriate to carry out any trade 
agreement under this title or any predecessor Act, of a rate of 
duty higher than such reduced rate but not higher than the rate 
which would have been applicable if the proclamation had been 
terminated in whole. 


An accompanying section-by-section analysis of H.R. 9900 pre- 
pared by the executive branch contains the following statement with 
respect to proposed section 244(b) (House Hearings, p. 37) : 


The first sentence of subsection (b) is substantially identical 
to section 350(a) (6) of the Tariff Act of 1930, as amended, and 
provides that the President may at any time terminate, in whole 
or in part, any proclamation issued under title II. The second 
sentence is a new technical provision which permits the Presi- 
dent, when terminating in part a proclamation reducing a rate 
of duty, to establish a new rate of duty at any point in the range 
above the reduced rate but no higher than the rate which would 
have been applicable if the proclamation had been terminated in 
whole. Such authority would be of use in negotiations under 
article XXVIII of the General Agreement on Tariffs and Trade 
(hereinafter referred to as GATT) where it is occasionally desir- 
able to agree to make increases in rates of duty. 


5See Presidential Proclamation 3762, 81 Stat. 1076 (1967), by the terms of which 
Presidential Proclamation 3455 was terminated in whole and Presidential Proclamation 
3458 was terminated to the extent that it modified Presidential Proclamation 3455. 





CUSTOMS COURT 31 


In addition, a memorandum prepared by the Tariff Commission 
for the Ways and Means Committee comments on proposed section 
244(b), as follows (House Hearings, pp. 951-2) : 


8. Termination of Proclamations.—Section 244(b) of the bill 


provides that the President may at any time terminate, in whole 
or in part, any proclamation issued under Title II of the bill; i.e., 
proclamations prescribing continuance, reduction, or elimination 
of duties or other import restrictions, or continuance of existing 
duty-free or excise treatment, required or appropriate to carry out 
a trade agreement negotiated under the proposed authority, 
and proclamations prescribing treatment to “adjust” imports 
to protect the national security. This section further provides 
that termination in part of a proclamation reducing a rate of 
duty may include— 





the proclamation, as required or appropriate to carry out 
any trade agreement under this title [i.e., Title IT of the bill] 
or any predecessor Act, of a rate of duty higher than such 
reduced rate but not higher than the rate which would have 
been applicable if the proclamation had been terminated 
in whole. 

The provision regarding partial termination of a proclama- 
tion issued under title IT raises several questions. This authority 
to proclaim an intermediate rate of duty seems to be clearly 
related only to the new grant of authority in title II of the bill. 
Inasmuch as title II does not contain authority to negotiate in- 
creases in rates of duty, it is not clear how a basis could be laid 
in a trade agreement entered into under title II for the proclama- 
tion of the ‘aforementioned higher intermediate rate of duty. 

*The continuation of the existing proclaiming authority in section 350 is pro- 
vided for separately in section 248(a)(1) of the bill. It will be noted that sec- 
tion 248(a)(1) does not include a provision with respect to proclaiming inter- 
mediate rates of duty. Furthermore, section 248(a)(1) expressly continues the 
authority contained in the present section 350(a) (6) to terminate, in whole or 
in part, any proclamation of trade agreements entered into pursuant to section 
350, a fact which further militates in favor of reading section 244(b) of the 
proposed legislation as relating only to proclamations issued to carry out trade 
agreements entered into under the proposed legislation. 

From the foregoing, it seems clear that it was the executive branch’s 
intent in proposing section 244(b) to give the President authority— 
which he did not previously have—to establish new intermediate rates 
as an incident to the power to terminate in part. It is significant, how- 
ever, that the second sentence of proposed section 244(b) was elim- 
inated when the Ways and Means Committee reported H.R. 11970 as 
a clean bill which the Congress subsequently enacted. The fact that 
Congress considered granting the President new authority to establish 
new, intermediate rates as an incident to the power to terminate in 
part, and rejected it, indicated that Congress concluded that the Presi- 
dent should not have power to choose rates which never existed in prior 
statutes or proclamations. 


553-424—74-_5 
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Additionally, it is to be observed that the Senate adopted an amend- 
ment to H.R. 11970, the Trade Expansion bill, which would have added 
a new section 353, as follows (108 Cong. Rec. 19875 (1962) ) : 


Notwithstanding any other provision of law, the President may, 
when he finds it in the national interest, proclaim with respect to 
any article imported into the United States— 

(1) the increase of any existing duty on such article to such rate 
as he finds necessary, 

_(2) the imposition of a duty on such article (if it is not other- 
wise subject to duty) at such rate as he finds necessary, and 

(3) the imposition of such other import restrictions as he finds 
necessary. 


It is obvious that had this provision been enacted into law, it would 
have authorized a surcharge such as provided for in Presidential Proc- 
lamation 4074. However, the provision was deleted by the House- 
Senate Conference Committee. Conference Report No. 2518 (87th 
Cong., 2d Sess. (1962) (2 U.S. Code Cong. & Adm. News (1962), 
p. 3142) ). Deletion of the provision not only demonstrates that Con- 
gress was unwilling to grant such expansive discretionary power to 
the President, but also indicates a probable recognition by Congress 
that such an unrestrained grant of authority to increase existing duties 
and impose nonexisting duties may well have been an invalid delega- 
tion of legislative power vested solely in the Congress by the Constitu- 
tion.® 

Nor can this court agree with defendant’s contention that prior Pres- 
idential proclamations serve as a precedent for the President’s alleged 
authority to establish intermediate rates. Presidential Proclamation 


2901, 64 Stat. A427 (1950), cited by the defendant, provided for a 
reduction during the period of one year in the quantity of potatoes 


subject to the reduced tariff quota in the General Agreement on Tariffs 
and Trade (GATT). By reducing the quantity of potatoes subject to 
the quota rate, the Presidential Proclamation did nothing more than 
expose the possibility of more imported potatoes to the higher statu- 
tory rate. Unlike the effort to establish new supplemental intermediate 
rates as proposed by Presidential Proclamation 4074, Presidential 
Proclamation 2901 changed neither the concession rate nor the statu- 
tory rate. No intermediate nor supplemental duty was established 
whatsoever. 

Defendant cites Presidential Proclamation 2929, 65 Stat. cl2 (1951), 
in further support of its assertion that the President has established 


® Senator Byrd, Chairman of the Senate Finance Committee, reviewing in the Senate 
the actions of the conferees with respect to H.R. 11970, indicated that several factors led 
to the rejection of section 353 in conference (108 Cong. Rec. 22182 (1962)): 

* * * Section 353 was a sword which could cut two ways: First, one problem was 
that there was no procedure prescribed for ascertaining the facts and, second, the 
other problem was that the Congress did not retain the same opportunity for review 
as the other sections of the bill provide. [Emphasis added. ] 
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new intermediate rates in his exercise of the “termination” authority. 
Examination of the history with respect thereto discloses that the 
Torquay Protocol, a new trade agreement between participating na- 
tions, provided for an increase on certain gloves from the 25 percent 
duty (the previous rate established by the GATT (T.D. 51802, sched- 
ule XX, pp. 162-3)) to a rate of 35 percent (T.D. 52739, p. 212). 
Presidential Proclamation 2929, in proclaiming the new trade agree- 
ment rates, specifically excepted in part I certain items and provided 
in part ITI that all prior proclamations “are hereby terminated to the 
extent” that the items therein specified are modified by the Torquay 
Protocol. See 65 Stat. cl7-c18. 

In the opinion of this court, Presidential Proclamation 2929 clearly 
was predicated on the authority to proclaim trade agreement rates as 
provided by section 350(a)(1)(B) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1351(a) (1) (B)). This conclusion is confirmed 
by the decision of the appellate court in United States v. Aris Gloves, 
Ine., 48 CCPA 126, C.A.D. 777 1961). In determining therein that 
public notice of intention to negotiate the trade agreement (Torquay 
Protocol) rates relating to gloves had been properly given, as required 
by statute, the court must necessarily have recognized that the new 
rate was a modification agreed upon as a part of the Torquay Protocol 
and given domestic effect by the proclamation of the new trade agree- 
ment rates. Since a statutory requirement of notice is not required in a 
unilateral act of termination, a decision of the appellate court, would 
have been needless had the new rates in question been established under 
the termination authority. Hence, while Presidential Proclamation 
2929 was used as the vehicle by which prior rates relating to certain 
gloves were “terminated in part,” the exercise of the termination au- 
thority was merely ancillary to the primary purpose and effect of the 
proclamation—which was to give domestic legal effect to the new 
rates established by the Torquay Protocol and thus cause these new 
rates to apply to those gloves, the prior rates of which had been ter- 
minated in part. 

Accordingly, it is the opinion of this court that Presidential Procla- 
mation 4074 cannot be sustained by the termination authority and that 
the Proclamation, in fact, arrogated unto the President a power be- 
yond the scope of any authority delegated to him by the Congress. The 
assessment of the surcharge constituted an affirmative unilateral act 
on the part of the Executive which cannot be viewed nor rationalized 
in any way other than an unauthorized imposition of a new and addi- 
tional duty. Indeed, to invest the President with the powers contended 
by the defendant would render the proceedings and guidelines enu- 
merated in other tariff legislation meaningless. See United States v. 





34 CUSTOMS COURT 


Schmidt Pritchard & Co., 47 CCPA 152, C.A.D. 750 (1960), cert. 
denied, 364 U.S. 919 (1960). 
II 


With respect to defendant’s contention that the Trading with the 
Enemy Act (50 U.S.C. App.) serves as further authority for the 
validity of Presidential Proclamation 4074, the plaintiff submits that 
no consideration should be given thereto inasmuch as the Proclamation 
does not specifically refer to this Act as a part of its statutory 
authority. 

To sustain the plantiff’s contention would be to place an unwarranted 
limitation upon judicial review. Presidential Proclamation 4074 does 
not seek to designate the Tariff Act of 1930, as amended, and the Trade 
Expansion Act of 1962 as the sole sources of authority. On the con- 
trary, the Proclamation refers to the President as “acting under the 
authority vested in me by the Constitution and the statutes, including, 
but not limited to, the Tariff Act, and the TEA [Trade Expansion 
Act] * * *.” This court, accordingly, has considered the argument 
presented by the defendant with respect to the authority that may 
have been delegated to the President by the provisions of the Trading 
with the Enemy Act. Toledo, P. & W. R. R. v. Stover, 60 F. Supp. 587 
(S.D. Til. 1945). 

It has been long recognized that war, itself, effects a suspension of 
commercial intercourse between belligerent nations. However, changes 
in economic conditions as well as changes in the evolving philisophy 
of man have dictated that legislative modifications be enacted in lieu 
of the inflexible rule of law terminating all commercial intercourse 
between warring nations existing at common law and in the law of 
nations. In so doing, controls have been provided through legislative 
enactment with respect to authorized foreign trade and intercourse 
which prior thereto would have been prohibited. 

The present Trading with the Enemy Act may be said to have its 
roots in the Act of Congress of July 13, 1861, 12 Stat. 255, 275.7 Pur- 
suant thereto the President through the Secretary of the Treasury, was 


7 Section 5 of the 1861 Act provided : 

[A]ll commercial intercourse by and between the same and the citizens thereof and 
the citizens of the rest of the United States shall cease and be unlawful so long as 
such condition of hostility shall continue; and all goods and chattels, wares and 
merchandise, coming from said State or section into the other parts of the United 
States, and all proceeding to such State or section, by land or water, shall, together 
with the vessel or vehicle conveying the same, or conveying persons to or from such 
State or section, be forfeited to the United States: Provided, however, That the 
President may, in his discretion, license and permit commercial intercourse with any 
such part of said State or section, the inhabitants of which are so declared in a 
state of insurrection, in such articles, and for such time, and by such persons, as he, 
in his discretion, may think most conducive to the public interest; and such inter- 
course, so far as by him licensed, shall be conducted and carried on only in pursuance 
of rules and regulations prescribed by the Secretary of the Treasury. 
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authorized in his discretion to “license and permit commercial inter- 
course” with all or any part of the States in insurrection. 

The system of licensing, thus first authorized during the Civil War, 
again became an integral part of the Trading with the Enemy Act of 
1917. The provisions thereof prohibited any trade with the enemy 
“except with the license of the President.” 40 Stat. 412, section 3(a). 

It will be noted that in each of the foregoing legislative enactments 
the words “license” and “permit” were used to describe the form of 
regulation delegated to the President. From the congressional com- 
mittee hearings,’ reports ° and debates on the Trading with the Enemy 
Act of 1917,!° as well as from the statement voiced by the Secretary of 
the Treasury," it appeared, however, that the statutory provisions 
afore referred to did not provide sufficient authority to the President 
to adequately control imports—a power considered essential during a 
time of war. Therefore, the Congress, in enacting the Trading with the 
Enemy Act of 1917, added section 11 which gave broad and expansive 
powers to the President to control imports during World War I. 40 
Stat. 422, section 11.7 

The significance of the afore-quoted section, insofar as it relates to 
the immediate question presented to us for determination, is found 
in the fact that the extremely broad power given to the President there- 
under to regulate imports terminated at the end of World War I and 


was never reenacted in subsequent amendments." 

In 1933 during the domestic crisis occasioned by the depression of 
that decade, the President’s authority to act under section 5(b) was 
extended to “any other period of national emergency declared” by 
him, and he was given the power “by means of licenses or otherwise” 


8 Hearings on H.R. 4704, House Comm. on Interstate and Foreign Commerce, 65th Cong., 
ist Sess., May 29, 31 and June 4, 1917; Hearings on H.R. 4960, Senate Subcomm. of 
Comm. on Commerce, 65th Cong., Ist Sess., July 23, 24, 25, 27, 30 and August 2, 1917. 

°H. Rep. No. 85, 65th Cong., 1st Sess., June 21, 1917; S. Rep. No. 111, 65th Cong., 
ist Sess., August 23, 1917; H. Rep. No. 155, 65th Cong., 1st Sess., September 21, 1917. 

1055 Cong. Rec., 65th Cong., ist Sess., pp. 4840-4879, 4907-4930, 4968-4989, 6949-6958, 
7007-7025 (1917). 

11 Letter from Secretary William G. McAdoo to Senator Ransdell, dated September 11, 
1917, 55 Cong. Rec., 65th Cong., 1st Sess., p. 7013. See also comments of Senators Reed 
and Ransdell, 55 Cong. Rec., pp. 7012-7014. 

2% Section 11, above referred to, provided : 

Whenever during the present war the President shall find that the public safety 
so requires and shall make proclamation thereof it shall be unlawful to import into the 
United States from any country named in such proclamation any article or articles 
mentioned in such proclamation except at such time or times, and under such regula- 
tions or orders, and subject to such limitations and exceptions as the President shall 
prescribe, until otherwise ordered by the President or by Congress: Provided, however, 
That no preference shall be given to the ports of one State over those of another. 

%3 The license powers accorded to the President terminated at the close of World War 1 
and became effective again automatically at the outbreak of World War II. On the other 
hand, section 11 and the broad powers included therein, were of a temporary nature and 
were terminated at the close of World War I. See Markham v. Gabell, 326 U.S. 404 (1945). 
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to regulate “transfers of credit between or payments by banking insti- 
tutions.” 48 Stat. 1. 

In 1941 the Act was amended in order to give the President more 
flexibility over alien property, 55 Stat. 839. Again, the mode of regu- 
lation authorized by the statute included a system of licenses. 

In support of its contention the defendant places specific reliance 
on section 5(b) of the present Trading with the Enemy Act (50 U.S.C. 
App. 5(b)) providing: 

(b) (1) During the time of war or during any other _—- of 
national emergency declared by the President, the President may, 
through any agency that he may designate, or otherwise, and 
under such rules and regulations as he may prescribe, by means 
of instructions, licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any transactions in 
foreign exchange, transfers of credit or payments between, 
by, through, or to any banking, institution, and the importing, 
exporting, hoarding, melting, or earmarking of gold or silver 
coin or bullion, currency or securities, and 

(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition holding, withholding, 
use, transfer, withdrawal, transportation, importation or 
exportation of, or dealing in, or exercising any right, power, 
or privilege with respect to, or transactions involving, any 

roperty in which any foreign country or a national thereof 
as any interest, 


* * * * * * * 


Recognizing that a declaration of a national emergency is within 
the discretion of the President and that a determination as to the 
need or desirability of affirmatively exercising such authority is not a 
judicial function, this court will refrain from offering any gratuitous 
comment as to the existence or nonexistence of the national emergency 
declared in President Proclamation 4074. Sardino v. Federal Reserve 
Bank of New York, 361 F. 2d 106 (2d Cir. 1966) ; Werner v. United 
States, 119 F. Supp. 894 (S.D. Cal. 1954), aff'd, 233 F. 2d 52 (9th 
Cir. 1956). 

The plaintiff urges that the regulatory powers conferred upon the 
President by the Trading with the Enemy Act are directed against 
and applicable only to enemy countries and against property having 
an “enemy taint.” Such a construction with respect to the purview 
of this Act is too restrictive. The statute relates to “* * * any prop- 
erty in which any foreign country or a national thereof has any 
interest, * * *.” The usage of the word “any” negates such a limited 
construction. The successive amendments to the Act likewise indicate 
the intent of the Congress to expand its scope rather than to narrow 
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its application. United States v. Broverman, 180 F. Supp. 631 
(S.D.N.Y 1959). 

The gravamen of the defendant’s contention appears to rest on the 
construction of the words contained in section 5(b) (1) (B), “* * * 
regulate * * * importation * * * of * * * any property in which 
any foreign country or a national thereof has any interest, * * *.” 
Pointing with particularity to this statutory language, the defendant 
further contends that Congress has, in effect, delegated to the Presi- 
dent the regulatory power inherent in and originating from its con- 
stitutional authority to regulate foreign commerce. Citing McGoldrick 
v. Gulf Oil Corp., 309 U.S. 414 (1940) as authority, the defendant 
argues that it necessarily follows that the imposition of the surcharge 
in the form of a supplemental duty is thus within the authority dele- 
gated to the President by section 5(b) (1) (B). We do not agree that 
the McGoldrick case or the decisions referred to therein justify the 
application of this reasoning to the case at bar. 

In acknowledging the principle that the laying of duties on imports, 
although an exercise of the taxing power, is also an exercise of the 
power to regulate foreign commerce, Mr. Justice Stone in the McGold- 
wick case cites Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 88 (1824) ; 
Hampton & Co. v. United States, 276 U.S. 394 (1928) and Board of 
Trustees v. United States, 289 U.S. 48 (1933). Each of these decisions 
affords us an incisive insight with respect to the relationship existing 
between the powers to tax and lay duties on imports and the power to 
regulate foreign commerce as conferred upon the Congress by the 
Constitution. 

In the case of Gibbons v. Ogden, supra, Mr. Chief Justice Marshall 
stated : 


We must first determine whether the act of laying “duties or 
imposts on imports or exports,” is considered, in the constitution, 
as a branch of the taxing power, or of the power to regulate com- 
merce. We think it very clear, that it is considered as a branch 
of the taxing power. It is so treated in the first clause of the 8th 
section : “Congress shall have Yea to lay and collect taxes, duties, 


imposts and excises ;” and before commerce is mentioned, the rule 
by which the exercise of this power must be governed, is declared. 
It is, that all duties, imposts and excises shall be uniform. In a 
separate clause of the enumeration, the power to regulate com- 
merce is given, as being entirely distinct from the right to levy 
taxes and imposts, and as being a new power, not before con- 
ferred. The constitution, then, considers these powers as sub- 
stantive, and distinct from each other; and so places them in 
the enumeration it contains. The power of imposing duties on 
imports is classed with the power to levy taxes, and that seems to 
be its natural place. * * * 
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Again, in Hampton & Co. v. United States, the Supreme Court, in 
rejecting the contention that the sole constitutional purpose in pro- 
viding the Congress with the power to impose customs duties was to 
raise revenue, stated (supra, pp. 412-413) : 


So long as the motive of Congress and the effect of its legisla- 
tive action are to secure revenue for the benefit of the general 
government, the existence of other motives in the selection of the 
subjects of taxes cannot invalidate Congressional action. As we 
said in the Child Labor Tax Case, 259 U.S. 20, 38: “Taxes are 
occasionally imposed in the discretion of the legislature on proper 
subjects with the primary motive of obtaining revenue from 
them, and with the incidental motive of discouraging them by 
making their continuance onerous. They do not lose their char- 
acter as taxes because of the incidental motive.” And so here, the 
fact that Congress declares that one of its motives in fixing the 
rates of duty is so to fix them that they shall encourage the indus- 
tries of this country in the competition with producers in other 
countries in the sale of goods in this country, cannot invalidate 
a revenue act so framed. * * * 


Similarly, we find a further reiteration of the constitutional prin- 
ciple first enunciated in the case of Gibbons v. Ogden, supra, in the 
case of Board of Trustees v. United States, wherein the Supreme Court 
stated, supra, p. 58: 


It is true that the taxing power is a distinct power; that it is 


distinct from the power to regulate commerce. Gibbons v. Ogden, 
supra, p. 201. It is also true that the taxing power embraces the 
power to lay duties. Art. I, §8, par. 1. But because the taxing 
power is a distinct power and embraces the power to lay duties, 
it does not follow that duties may not be imposed in the exercise 
of the power to regulate commerce. The contrary is well estab- 
lished. Bibbons v. Ogden, supra, p. 202. * * * 


From the foregoing decisions, it is well established that the con- 
stitutional grants of power to lay and collect taxes and duties on 
imports and the power to regulate foreign commerce are separate and 
independent grants of authority distinct from each other. Although 
the primary purpose of the power to tax and impose duties may be 
to obtain revenue, it may also serve as a regulatory measure. 

Similarly, the imposition of a duty on imports may constitute, inter 
alia, an exercise of the constitutional power to regulate foreign com- 
merce. In connection with this latter power, however, it must be 
borne in mind that the extent and mode of any regulatory authority 
delegated by the Congress must be determined in each individual 
instance by the statutory language and an examination of all the 
surrounding circumstances. It cannot be said that the investiture 
of a power to “regulate” necessarily includes, per se, the power to 
levy duties. The necessity of determining the scope and extent of any 
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delegated regulatory power has been recognized by the Supreme Court 
in Hamilton v. Dillin, 88 U.S. (21 Wall.) 73 (1875), wherein it was 
stated (p. 92) : 
[I]t is conceded that in many cases the power to make rules and 
regulations on a particular subject is a limited power, having re- 
spect to mode and form, and time and circumstances, and not 
to substance. But it must also be conceded that in other cases the 
power is much more extensive and substantial.* * * 

The decisions in the cases of Gibbons v. Ogden; Hampton & Co. v. 
United States; Board of Trustees v. United States and McGoldrick v. 
Gulf Oil Corp., supra, relate to the imposition of duties by the Congress 
as an exercise of its plenary constitutional powers to lay and collect 
taxes and duties and to regulate foreign commerce. The significance 
of the McGoldrick decision rests in its determination that a state 
regulation (tax) on imports, which previously had been the object 
of congressional regulatory attention, cannot infringe on the consti- 
tutional power vested in the Congress to regulate commerce. These 
issues, however, are not involved herein. The sole question before us 
in the case at bar concerns the extent to which the Congress has dele- 
gated the power of “regulation” to the Executive. 

In determining whether section 5(b) of the Trading with the 
Enemy Act serves as authority for the imposition of an additional 
duty, we must accord the word “regulate” the sense in which the Con- 
gress intended it to be used. The meaning of a statute or of the words 
therein is not to be derived from any single section, but from all of 
the parts comprising the entirety and, in turn, from their relationship 
to the ultimate purpose sought to be attained. Nor can the Act be read 
intelligibly if the eye is closed to the purpose and objectives evidenced 
in complementary statutes or in the known temper of legislative intent 
or historical usage. For legislation delegating restrictive regulatory 
authority cannot operate, merely upon the declaration of an emer- 
gency, to the exclusion of other legislative acts providing procedures 
prescribed by the Congress for the accomplishment of the very purpose 
sought to be attained by Presidential Proclamation 4074. Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 

The words “instructions, licenses, or otherwise” contained in sec- 
tion 5(b) (1) define the nature and mode of the regulatory authority 
intended to be delegated to the President. These words conform to the 
phraseology used throughout the history of the Act in the establish- 
ment of a system of licenses and permits for the control of property 
during a time of war and crisis and which have come to be recognized 
as the hallmark and distinguishing feature of the Act. These words 
likewise serve to evidence a recognition on the part of the Congress 
that such delineating and restrictive phraseology, in fact, was em- 
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ployed in order to preclude the all-encompassing construction now 
urged by the defendant. If the words “regulate * * * importation” 
were given the construction contended by the defendant, the President 
by the declaration of a national emergency could determine and fix 
rates of duty at will, without regard to statutory rates prescribed by 
the Congress and without the benefit of standards or guidelines which 
must accompany any valid delegation of a constitutional power by the 
Congress. Hampton & Co. v. United States, supra, p. 409. The delega- 
tion of such an unrestrained and unbridled authority to lay duties, in- 
deed, might well be deemed an abdication by the Congress of its con- 
stitutional power to regulate foreign commerce. 

In the case of Panama Refining Co. v. Ryan, 293 U.S. 388 (1935), 
the Supreme Court, speaking through Mr. Chief Justice Hughes re- 
affirmed the principle that the Congress cannot abdicate its legislative 
powers, vested by the Constitution. In holding that section 9(c) of 
title I of the National Industrial Recovery Act of June 16, 1933 (15 
U.S.C., title I, § 709(c)), which authorized the President to prohibit 
the transportation of petroleum in interstate commerce, constituted 
an unconstitutional delegation of legislative power, the Court stated: 

[I]t gives to the President an unlimited authority to determine 


the policy and to lay down the prohibition, or not to lay it down, 
as he may see fit.* * * [/d., p.415.] 


Again, in referring to article I, section 1 of the Constitution, pro- 
viding that all legislative powers therein granted shall be vested in 
the Congress, and to article I, section 8, paragraph 18, providing that 
the Congress is empowered to make all laws necessary and proper for 
the execution of its invested powers, the Court, in the Panama Refining 
Co. case, further stated (supra, p. 421) : 


* * * 


The Congress manifestly is not permitted to abdicate, or 
to transfer to others, the essential legislative functions with which 
it is thus vested. Undoubtedly legislation must often be adapted 
to complex conditions involving a host of details with which the 
national legislature cannot deal directly. The Constitution has 
never been regarded as denying to the Congress the necessary 
resources of flexibility and practicality, which will enable it to 
perform its function in laying down policies and establishing 
standards, while leaving to selected instrumentalities the making 
of subordinate rules within prescribed limits and the determina- 
tion of facts to which the policy as declared by the legislature is 
to apply. Without capacity to give authorizations of that sort we 
should have the anomaly of a legislative power which in many 
circumstances calling for its exertion would be but a futility. But 
the constant recognition of the necessity and validity of such pro- 
visions, and the wide range of administratve authority which has 
been developed by means of them, cannot be allowed to obscure 
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the limitations of the authority to delegate, if our constitutional 
system is to be maintained. 


The Court added (/d., p. 430) : 


If §9(c) were held valid, it would be idle to pretend that any- 
thing would be left of limitations upon the power of the Congress 
to delegate its law-making function. The reasoning of the many 
decisions we have reviewed would be made vacuous and their 
distinctions nugatory. Instead of performing its law-making func- 
tion, the Congress could at will and as to such subjects as it chose 
transfer that function to the President or other officer or to an 
administrative body. The question is not of the intrinsic import- 
ance of the particular statute before us, but of the constitutional 
processes of legislation which are an essential part of our system 
of government. 

It is both the function and duty of the courts to hold the exercise of 
delegated congressional powers within the confines prescribed by the 
Congress. It is likewise well settled that a statute subject to two inter- 
pretations, should be construed so as to preserve its constitutionality. 
National Labor Relations Board v. Jones & Laughlin Steel Corp., 
301 U.S. 1,30 (1937). 

Accordingly, we take the position that section 5(b) (1) of the Trad- 
ing with the Enemy Act conveys to the President an authority con- 
sisting only of a specific mode of regulation, as distinguished from the 
full and all-inclusive power to regulate foreign commerce. The dele- 
gation of the specific regulatory authority, “by means of instructions, 
licenses, or otherwise,” manifestly is restrictive in scope and is but one 
branch of many attached to the trunk of the tree in which is lodged 
the all-inclusive substantive power to regulate foreign commerce, 
vested solely in the Congress. 

We, therefore, conclude that section 5('b)(1) of the Act contains 
such restrictive standards and guidelines as to meet the test of constitu- 
tionality, but which, in turn, precludes the President from laying the 
supplemental duties provided by Presidential Proclamation 4074. 

In support of its position, the defendant has placed reliance on the 
case of South Puerto Rico Sugar Co. Trading Corp. v. United States, 
167 Ct. Cl. 236, 334 F.2d 622 (1964), cert. denied, 379 U.S. 964 (1965). 
The question therein determined by the Court of Claims involved the 
validity of an “entry fee” charged to the plaintiff as a precondition to 
the importation of sugar into the United States from the Dominican 
Republic. The “entry fee” was imposed by the President through the 
Secretary of Agriculture pursuant to the specific authority provided 
by the Act of Congress of July 6, 1960, 74 Stat. 330. By the provisions 
of that Act, the President was authorized to reduce the quota of sugar 
imported from Cuba and, after so doing, permit the deficit caused by 
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such a quota reduction to be imported and marketed in the United 
States, “* * * at such times and from such sources, * * * subject to 
such terms and conditions as he deems appropriate under the prevail- 
ing circumstances * * *.” 

In the detailed discussion of the foreign affairs existing at the time 
of the enactment of the congressional Act and the imposition of the 
“entry fee,” the court in its majority opinion stressed with par- 
ticularity the politically sensitive hemispheric conditions and events— 
the Castro Government in Cuba; the attempt on the life of the Presi- 
dent of Venezuela concerning which the Trujillo Government in the 
Dominican Republic was alleged to be connected ; the collective action 
taken by the Organization of American States (OAS) against the 
Dominican Republic in serving diplomatic relations and in the 
partial interruption of economic relations; the increase in the quantity 
of Dominican Republic sugar which automatically would be allowed 
to be exported to the United States by virtue of the reduction of the 
Cuban quota, a large percentage of which was owned by and operated 
for the benefit of General Trujillo and his family. 

Recognizing the foregoing as matters having great import on the 
political as well as the economic stability of many nations in the 
Western Hemisphere, the court gave great weight to the resulting 
responsibility falling upon the President in the administration of 


foreign affairs. Relating his singular discretion and authority in this 
area to the language contained in the Sugar Act, as amended on 
July 6, 1960, the court stated (334 F. 2d, p. 632) : 


Exercising his discretion in the light of the needs of United 
States foreign policy, the President (through his delegates) could 
lawfully deem it an “appropriate condition” of importation, 
“under the prevailing circumstances,” to require a fee on “replace- 
ment” sugar from the Dominican Republic which would deprive 
the Trujillo regime of the special premium of the United States 
price (over the world price). * * * 

It would appear clear that the majority opinion of the court in 
essence construed the “entry fee” not as a duty, but as a license exacted 
by the President, as a “condition,” in the course of implementing this 
country’s foreign policy and, thus, within the purpose and purview 
of the authority granted to the President by the specific statutory 
language of the Sugar Act, as amended. 

The entry fee under consideration in the South Puerto Rico Sugar 
case was imposed as a sanction against the Dominican Republic. It was 
not imposed as a duty. We fail to find wherein a proper analogy can 
be drawn between the executive regulation imposing the “entry fee” 
directed against the Dominican Republic under the authority of the 
Sugar Act of 1960, and Presidential Proclamation 4074 imposing 
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the 10 percent surcharge in the form of a “supplemental duty” uni- 
formally on most articles imported into the United States. 

The case of Hamilton v. Dillin, 88 U.S. (21 Wall.) 73 (1875) serves 
to well illustrate the distinction between the delegation to the Executive 
by the Congress of an authority to “regulate” pursuant to its con- 
stitutional powers to lay and collect taxes and duties and to regulate 
foreign commerce, as distinguished from authority to regulate pur- 
suant to the war power of government. 

The question therein presented related to an Act of Congress enacted 
during the Civil War authorizing the President to prohibit all com- 
mercial intercourse between the Confederacy and the Union and “ 
his discretion, license and permit commercial intercourse” with any 
part of such States pursuant to rules and regulations prescribed by 
the Secretary of the Treasury.** The Court in upholding a charge of a 
license fee of four cents per pound imposed by the Secretary of the 
Treasury on the importation of cotton from States in insurrection 
stated (pp. 93-94) : 


* * * When, in March, 1863, the President issued his license to 
trade in cotton and other articles in the insurrectionary districts, 
under and subject to the conditions contained in the regulations 
adopted by the Secretary of the Treasury, his action was not 
inconsistent with or repugnant to the internal revenue law passed 
the year before. It had nothing to do with that law or the subject- 


matter of it. The conditions exacted by him were not imposed in the 
exercise of the taxing power, but of the war power of the govern- 
ment. The exaction itself was not properly a tax, but a bonus 
required as a condition precedent for engaging in the trade. * * * 


From the foregoing decision, it will be noted that the license fee in 
question was neither deemed a tax nor was its application deemed to 
have resulted from a delegation of the constitutional power of the 
Congress to regulate foreign commerce. As the Court stated, it was a 
“bonus required as a condition precedent for engaging in the trade.” 
The specific delegation of authority and the resulting imposition of the 
license fee was in the exercise of the war power of government. 

This court is not without appreciation of the burdensome problems 
encountered by the Executive as he represents these United States in 
the society of nations. Nor can the court fail to recognize the efforts 
of the President to achieve stability in the international trade position 
and monetary reserves of this country. But neither need nor national 
emergency will justify the exercise of a power by the Executive not 
inherent in his office nor delegated by the Congress. Expedience can- 
not justify the means by which a deserving and beneficial national 
result is accomplished. To indulge in judicial rationalization in order 


14 12 Stat. 255, 257 is quoted in part in footnote 7, supra. 
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to sanction the exercise of a power where no power in fact exists is to 
strike the deadliest of blows to our Constitution. 

The power to levy and collect taxes, duties, imposts and excises and 
to regulate foreign commerce has been vested solely in the Congress 
by the Constitution. 

“The question whether such a delegation of legislative power is per- 
mitted by the Constitution is not answered by the argument that it 
should be assumed that the President has acted, and will act, for what 
he believes to be the public good. The point is not one of motives but 
of constitutional authority, for which the best of motives is not a 
substitute.” Panama Refining Co. v. Ryan, supra, p. 420. 

Notwithstanding the broad and expansive authority delegated by 

various congressional enactments to the Executive in the administra- 
tion of our interational trade relations and affairs, we are of the opinion 
that Presidential Proclamation 4074 in its attempt to unilaterally 
assess a surcharge in the form of a supplemental duty in the amount 
of 10 percent on imports entering this country, exceeded the authority 
delegated to the President and is, therefore, invalid. 

The motion of the plaintiff for summary judgment is granted and 
the cross-motion of the defendant is denied. 

Let judgment be entered accordingly. 


Mater, Judge, concurring. 


I am in accord with the well-reasoned opinion of Chief Judge Boe. 
Withal, I believe it may be helpful to add some further comments with 
respect to the defendant’s contention that when a national emergency 
is declared by the President—as was done in Proclamation 4074—he 
has unlimited discretion to impose supplemental duties on imports by 
virtue of the authority delegated to him by section 5(b) of the Trading 
with the Enemy Act, as amended (50 U.S.C. App. (5) ). To the extent 
pertinent, that section provides: 

(b) (1) During the time of war or during any other period of 
national emergency declared by the President, the President may, 
through any agency that he may designate, or otherwise, and under 


such rules and regulations as he may prescribe, by means of in- 
structions, licenses, or otherwise— 


(A) investigate, regulate, or prohibit, any transactions in 
foreign exchange, transfers of credit or payments between, 
by, through, or to any banking institution, and the importing, 
exporting, hoarding, melting, or earmarking of gold or silver 
coin or bullion, currency or securities, and 


(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition holding, withholding, use, 
transfer, withdrawal, transportation, importation or exporta- 
tion of, or dealing in, or exercising any right, power, or privi- 
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lege with respect to, or transactions involving, any property 
in which any foreign country or a national thereof has any 
interest, 


by any person, or with respect to any property, subject to the juris- 
diction of the United States; * * *; and the President may, in 
the manner hereinabove provided, take other and further measures 
not inconsistent herewith for the enforcement of this subdivision. 
[Emphasis added. ] 

ok 


xk BS By * * 

At the outset, it is fundamental that the court’s primary task, in 
determining whether section 5(b) authorizes the President to impose 
supplemental duties on imports, is to ascertain the Congressional 
intent and to construe the section in such a way as to give effect to that 
intent. This, in turn, requires the provision in issue to be reviewed, 
not as an isolated, discrete enactment, but in the context of the 
entire statute of which it is a part. United States v. California Port- 
land Cement Company, 413 F.2d 161, 166 (9th Cir. 1969) ; Stanford v. 
Commissioner of Internal Revenue, 297 F.2d 298, 308 (9th Cir. 1961) ; 
Sun Theatre Corp.v. RKO Radio Pictures, Inc., 213 F.2d 284, 290 (7th 
Cir. 1954). 

The Trading with the Enemy Act of 1917 (40 Stat. 411 et seq.) 
came into being as a consequence of the common law doctrine of both 
England and the United States that during a state of war all commer- 
cial intercourse between citizens of belligerent states or countries is 
prohibited unless specifically authorized by the sovereign.’ Its de- 
clared purpose was “to mitigate the rules of law which prohibit all 
intercourse between the citizens of warring nations, and to permit, 
under careful safeguards and restrictions, certain kinds of business 
to be carried on.” ? This was accomplished by prohibiting and making 
unlawful all forms of trading with the enemy “except with the license 
of the President.” 40 Stat. 412, sec. 3(a). 

The concept of legalizing trade with the enemy pursuant to license 
was carried over from the Civil War when legislation was enacted 
providing for a system of licenses and permits for trading with the 
inhabitants of the insurrectionary States. Thus, section 5 of the Act 
of July 13, 1861 (12 Stat. 255, 257) authorized the President to 
declare the inhabitants of a State or part of a State to be in a state 
of insurrection; and provided that “thereupon all commercial inter- 
course” by and between the citizens of those areas and the rest of the 
United States “shall cease and be unlawful so long as such condition 


1 See e.g., The Julia, 12 U.S. (8 Cranch) 181, 193 (1814); The Rapid, 12 U.S. (8 
Cranch) 154, 161: (1814) ; Hanger v. Abbott, 73 U.S. (6 Wall.) 532, 535 (1868) ; Coppell v. 
Hall, 74 U.S. (7 Wall.) 542, 554 (1869) ; United States v. Lane, 75 U.S. (8 Wall.) 185, 
195 (1869) ; Insurance Co. v. Davis, 95 U.S. 425, 429 (1877). 

28. Rep. No. 111, 65th Cong., Ist Sess. (1917), p. 1. See also Ev Parte Kumezo Kawato, 
317 U.S. 69, 76 (1942). 
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of hostility shall continue,” and that all articles coming from or 
proceeding to such areas shall be forfeited to the United States, to- 
gether with the vehicle or vessel conveying them, provided, however— 


[t}]hat the President may, in his discretion, license and permit 
commercial intercourse with any such part of said State or sec- 
tion, the inhabitants of which are so declared in a state of insur- 
rection, in such articles, and for such time, and by such persons, 
as he, in his discretion, may think most conductive to the public 
interest ; and such intercourse, so far as by him licensed, shall be 
conducted and carried on only in pursuance of rules and regula- 
tions prescribed by the Secretary of the Treasury. * * * 


Pursuant to this Act, President Lincoln licensed and permitted 
trading between the citizens of the Union and the inhabitants of the 
insurrectionary States which was carried on under rules and regula- 
tions issued by the Secretary of the Treasury.’ What is particularly 
significant is that the licensing authority delegated to the President 
and Secretary of the Treasury under the 1861 Act and as carried 
out in the executive orders, proclamations and regulations issued 
pursuant thereto, was never construed or even considered as including 
the power to impose taxes or duties.* 

In sum, as explained by Charles Warren, Assistant Attorney Gen- 
eral and author of the measure, the Trading with the Enemy Act of 


On August 16, 1861, the President issued a Proclamation (12 Stat. 1262) declaring 
that the inhabitants of certain States, with some exceptions, were in a state of insurrection ; 
that all commercial intercourse with them was unlawful; and that all goods coming in 
from those States “without the special license and permission of the President, through 
the Secretary of the Treasury” would be forfeited to the United States. On February 28, 
1862, the President issued an executive order licensing and permitting such commercial 
intercourse between the inhabitants of the areas declared to be in insurrection and the 
citizens of the States of the Union “within the rules and regulations which have been or 
may be prescribed by the Secretary of the Treasury for the conducting and carrying on of 
the same on the inland waters and ways of the United States.” See Hamilton v. Diilin, 
88 U.S. (21 Wall.) 73, 76 (1875). This was subsequently revised by the “License of Trade” 
issued by the President on March 31, 1863, permitting commercial intercourse with 
inhabitants of the insurrectionary States pursuant to regulations adopted on that same 
date by the Secretary of the Treasury and subsequently modified on September 11, 1863. 
Id. at 77, 78. The following year, the licensing of commercial intercourse by private 
citizens with inhabitants of the insurrectionary areas was vastiy circumscribed and 
restricted by sections 4, 8 and 9 of the Act of July 2, 1864 (13 Stat. 376 and 377). See 
United States v. Lane, 75 U.S. (8 Wall.) 185, 186-187 (1869). 

‘In fact, the contrary position was taken by the Supreme Court in Hamilton v. Dillin, 
supra, 88 U.S. 73. There the appellant contended that a license fee required by Treasury 
Department regulations to be paid as a condition for obtaining a permit to purchase cotton 
in insurrectionary areas was illegally exacted on the ground that it was essentially a tax 
and, therefore, an improper exercise of Congress’ power under the Constitution “to lay and 
collect taxes, duties, imposts and excises.” Id. at 81. The Court, however, rejected this 
argument, holding that the license fee was not a tax imposed under the taxing power, but a 
“bonus” imposed under the war power of the government; that the power of the govern- 
ment to open and regulate trade with the enemy was intended to be conferred upon the 
President and the Secretary of the Treasury in the Act of July 13, 1861; and that this 
included the power to impose such conditions as they saw fit, including payment of a 
license fee. The Court held (Id. at 94 and 97) : 

* * * The conditions exacted by him [the President] were not imposed in the 
exercise of the taxing power, but of the war power of the government. The exaction 
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1917—like the Act of July 13, 1861—“recognizes that there may be 
some kinds of business transactions or commerical intercourse between 
citizens of this country and enemies which may be carried on or per- 
formed with safety to the United States, and it provides for those 
transactions by means of a system of license.”* Mr. Warren also 
observed that “[t]he provisions of * * * [the] bill greatly amplify 
and make more practical a system of license or permit which was 
provided for by the Government during the Civil War.”* Thus, 
section 4 of the Act (40 Stat. 413-414) contained elaborate provisions 
for control over branches or agencies of enemy corporations and 
enemy ally corporations doing business in this country, including 
insurance and reinsurance companies, under a procedure by which 
they could apply to the President for a “license to continue to do 
business.” 

Section 5(a) (40 Stat. 415) gave the President, the power to issue 
(and suspend or revoke) licenses to do business with the enemy or its 
allies and to perform any act otherwise made unlawful by the Act 
without such license. Further, section 5(b) (ébid.) authorized the 
President “by means of licenses or otherwise” to investigate, regulate 
or prohibit any transactions in foreign exchange, export, or earmark- 


itself was not properly a tax, but a bonus required as a condition precedent for 
engaging in the trade. * * * 


> z ” * oe « « 


It is hardly necessary, under the view we have taken of the character of the 
regulations in question, and of the charge or bonus objected to by the plaintiffs, to 
discuss the question of the constitutionality of the act of July 13th, 1861, regarded 
as authorizing such regulations. As before stated, the power of the government to 
impose such conditions upon commercial intercourse with an enemy in time of war 
as it sees fit, is undoubted. It is a power which every other government in the world 
claims and exercises, and which belongs to the government of the United States as 
incident to the power to declare war and to carry it on to a successful termination. 
We regard the regulations in question as nothing more than the exercise of this 
power. It does not belong to the same category as the power to levy and collect tares, 
duties, and excises. It belongs to the war powers of the government, just as much so as 
the power to levy military contributions, or to perform any other belligerent act. 
[Emphasis added. ] 

5 Testimony of Mr. Warren at Hearings on H.R. 4704 (the Trading with the Enemy bill) 
Before the House Comm. on Interstate and Foreign Commerce, 65th Cong., Ist Sess. (1917), 
p. 32. 

*Testimony of Mr. Warren at Hearings on H.R. 4960 (the Trading with the Enemy 
bill that was subsequently enacted) Before a Subcomm. of the Senate Comm. on Commerce, 
65th Cong., Ist Sess. (1917), p. 131. See also testimony of the General Counsel of the 
Federal Reserve Board, id. at pp. 196-216 ; 55 Cong. Rec. 4852-4857 and 4862-4863 (1917). 
The Senate Commerce Committee in reporting out H.R. 4960 noted that the bill was 
susceptible of division into four portions. Thus, the Committee stated (S. Rep. No. 111, 
65th Cong., Ist Sess. (1917), p. 3): ; 

The first portion defines the word “enemy” and prescribes the acts which shall 
be forbidden and which are made criminal if performed without license. 

The second portion provides for a system by which any act otherwise unlawful 
and criminal may be licensed * * * if compatible with the safety of the United 
States and the successful prosecution of the war. 

The third portion deals with the conservation and utilization of enemy property 
during the war. 

The fourth portion deals with the entirely separable question of patents. 
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ings of coin, bullion, or currency, and evidence of transfers of indebted- 
ness or ownership of property between the United States and any for- 
eign country, whether enemy or neutral, or between residents of one 
or more foreign countries and any person in the United States. 

More particularly, section 5 provided as follows: (40 Stat. 415) : 


(2) That the President, if he shall find it compatible with the 
safety of the United States and with the successful prosecution 
of the war, may, by proclamation, suspend the provisions of this 
Act so far as they apply to an ally of enemy, and he may revoke 
or renew such suspension from time to time; and the President 
may grant licenses, special or general, temporary or otherwise, 
and for such period of time sill containing such provisions and 
conditions as he shall prescribe, to any person or class of persons 
to do business as provided in subsection (a) of section four hereof, 
and to perform any act made unlawful without such license in 
section three hereof, and to file and prosecute applications under 
subsection (b) of section ten hereof; and he may revoke or renew 
such licenses from time to time, if he shall be of opinion that such 
grant or revocation or renewal shall be compatible with the safety 
of the United States and with the successful prosecution of the 
war; and he may make such rules and regulations, not inconsistent 
with law, as may be necessary and proper to carry out the provi- 
sions of this Act; and the President may exercise any power or 
authority conferred by this Act through such officer or officers as 
he shall direct. 

If the President shall have reasonable cause to believe that any 
act is about to be performed in violation of section three hereof he 
shall have authority to order the postponement of the performance 
of such act for a period not exceeding ninety days, pending in- 
vestigation of the facts by him. 

(b) That the President may investigate, regulate, or prohibit, 
under such rules and regulations as he may prescribe, by means 
of licenses or otherwise, any transactions in foreign exchange, ex- 
port or earmarkings of gold or silver coin or bullion or currency, 
transfers of credit in any form (other than credits relating solely 
to transactions to be executed wholly within the United States), 
and transfers of evidences of indebtedness or of the ownership of 
property between the United States and any foreign country, 
whether enemy, ally of enemy or otherwise, or between residents 
of one or more foreign countries, by any person within the United 
States; and he may require any such person engaged in any such 
transaction to furnish, under oath, complete information relative 
thereto, including the production of any books of account, con- 
tracts, letters or other papers, in connection therewith in the cus- 
tody or control of such person, either before or after such trans- 
action is completed. 


Against this background of which Congress was well aware, as evi- 
denced from the Congressional committee hearings, reports and debates 
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in both Houses on the bill,’ it is clear that section 5 of the Trading 
with the Enemy Act of 1917 was a revitalization, albeit in more elabo- 
rate form, of the licensing provisions of section 5 of the Act of July 13, 
1861; that it conferred upon the President the same kind of regulatory 
licensing authority that was granted the President and Secretary of 
the Treasury in the 1861 Act; and that this authority was to be exer- 
cised not only over trade with the enemy (section 5(a)), but over 
credit tranfers, foreign exchange transactions, exports of precious 
metals and transfers of evidences of indebtedness or ownership of 
property between the United States and any foreign country (section 
5(b) ). It is equally clear that this licensing authority was not intended 
to be a grant of Congress’ power to impose taxes or levy duties on 
imports. Hamilton v. Dillin, supra, 88 U.S. 73. 

Indeed, grave concern was expressed by the Secretary of the Treas- 
ury over the fact that the Trading with the Enemy bill as approved 
by the House (H.R. 4960) did not provide for adequate Presidential 
control over imports, an omission he considered to be serious. Thus 
the Secretary explained: ® 


* * * Tt may be necessary to regulate the importation of non- 
essentials of commerce in order to prevent any adverse and ob- 
jectionable balance of trade involving settlement in gold. Through 
governmental control of imports it will also be possible to insure 
the most efficient employment of certain imported raw materials 
essential to the effective prosecution of the war. It is probable that 
in the adjustment of trade relations, now so profoundly affected 
by war conditions, better results could be obtained than are now 
possible if the Government had control of these matters when deal- 
ing with governments that have imposed restrictions upon the 
exports of raw materials needed by our war industries. 


The Senate, upon being apprised of the Secretary’s views, approved 
a recommendation to add to H.R. 4960 a new section 11. This new sec- 
tion, which was subsequently agreed to by the House, provided (40 
Stat. 422-493) : 


Whenever during the present war the President shall find that 
the public safety so requires and shall make proclamation thereof 
it shall be unlawful to import into the United States from any 
country named in such proclamation any article or articles men- 
tioned in such proclamation except at such time or times, and 
under such regulations or orders, and subject to such limitations 
and exceptions as the President shall prescribe, until otherwise 
ordered by the President or by Congress: Provided, however, That 
no preference shall be given to the ports of one State over those 
of another. 


7 The Congressional hearings, reports and debates thus referred to are cited in footnotes 
8, 9, and 10, respectively, of Chief Judge Boe’s opinion. 


8 Letter from Treasury Secretary William G. McAdoo to Senator Ransdell, dated 
Sept. 11, 1917, 55 Cong., Rec. 7013 (1917). 
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It is important to note that this broad power over imports con- 
ferred upon the President—who could allow their entry into this 
country “under such regulations or orders, and subject to such limita- 
tions and exceptions” as he might prescribe—was not a part of the 
licensing provisions of the 1917 Trading with the Enemy Act; rather, 
it was included as a temporary wartime measure which, by its very 
language remained in effect only “during the present war”® and 
terminated at the close of that conflict.*° Moreover, it is significant 
that section 11, which delegated to the President such broad auhority 
over imports, was never reenacted or even proposed for passage in 
the course of subsequent amendments to the Trading with the Enemy 
Act. 

Section 5 on the other hand was constructed in terms of permanent 
legislation; accordingly, subsection (a) thereof automatically went 
into effect again at the outbreak of World War II. See Markham v. 
Cabell, 326 U.S. 404 (1945). Subsection (b), however, by virtue of 
subsequent amendment, became no longer limited in its application 
solely to periods of conflict. In this connection, on March 9, 1933, in 
order to deal with the domestic banking emergency, the President’s 
authority to act under section 5(b) was extended to any “period of 
national emergency declared” by him, and he was given the power to 
regulate “by means of licenses or otherwise * * * transfers of credit 
between or payments by banking institutions.” 48 Stat. 1.1 

On May 7, 1940, Congress by Joint Resolution (54 Stat. 175) (1) 
authorized the President, under section 5(b), “by means of licenses or 
otherwise,” to regulate transactions in stocks and securities in which 
any foreign country or national had an interest; and (2) confirmed an 
Executive Order of April 10, 1940 and regulations issued thereunder 
restricting all transactions and transfers of credit in which Norway 
and Denmark (which had been invaded by Germany) or their nationals 
had an interest.”? 


® Sections 3(d), 4(b), 13 and 14 of the Trading with the Enemy Act of 1917, which 
also referred to the “present war,” similarly terminated at the conclusion of World War I. 

10 There was one exception to the termination of section 11, which exception was effected 
by the enactment on November 19, 1919 of H.J. Res. 269 (41 Stat. 361). That statute 
provided that “notwithstanding the prior termination of the present war,” the provisions of 
the Trading with the Enemy Act and of any Presidential Proclamation issued pursuant 
thereto which prohibited or controlled the importation of dyes and other products derived 
from coal tar were to be continued to January 15, 1920. 

11 Prior thereto, on September 24, 1918, the President was authorized under section 5(b) 
to regulate or prohibit “by means of licenses or otherwise’ the hoarding or melting of 
gold or silver coin, bullion or currency, and to regulate (until two years after “the termina- 
tion of the present war”) any transactions in bonds and certificates of indebtedness of the 
United States. 40 Stat. 966. 

2 See H. Rep. No. 2009, 76th Cong., 3d Sess. (1940), pp. 1-2. In 1941, the House Judiciary 
Committee pointed out that under the system of property control authorized by the 1940 
amendment, “the Government exercises supervision over transactions in foreign property, 
either by prohibiting such transactions or by permitting them on condition and under 
license.” [Emphasis added.] H. Rep. No. 1507, 77th Cong., Ist Sess. (1941), pp. 2-3. 
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Section 5(b) was last amended on December 18, 1941, by section 301 
of the First War Powers Act of 1941 (55 Stat. 839) in order to give the 
President more comprehensive control over the seizure, vesting and 
disposition of all property of any foreign country or national.!* To 
accomplish this purpose, the President was authorized, among other 
things, to regulate “by means of instructions, licenses, or otherwise 
* * * any acquisition holding, withholding, use, transfer, with- 
drawal, transportation, importation or exportation * * * involving 
any property in which any foreign country or a national thereof has 
any interest * * *.”* As summed up by Representative Kefauver on 
the House floor (87 Cong. Rec. 9865 (1941) ) : 


It was explained to us by representatives of the Treasury that 
it was absolutely necessary for the present act—5(b)—to be re- 
enacted in order to enable the Treasury to carry out its policy of 
freezing certain credits and of handling certain financial interests 
during the war. The explanation made to us, and I think it is 
carried out in this bill, is that the only change the Treasury 
wanted in 5(b) of the Trading With the Enemy Act was to give 
the executive department power not only to passively freeze credits 
and to negatively handle the operation of some manufacturing 
plants by a system of licenses or controls that they have to work 
under at the present time, but also to give the President the power 
to actively put into operation those interests or those securities or 


plants that might be taken over and be seized under authority of 
5(b) of the present act. 


Thus it can be seen that the amendments to section 5(b) successively 
extended the President’s licensing authority in the areas of foreign ex- 
change, banking and currency transactions and transactions involving 
property in which foreign countries or nationals have an interest.’ 


13 See H. Rep. No. 1507, supra, note 12. See also S. Rep. No. 911, 77th Cong., Ist Sess. 
(1941), p. 2. With these added powers, the President could “reach enemy interests which 
masqueraded under * * * innocent fronts.” Clark v. Uebersee Finanz-Krop., 332 U.S. 
485 (1947). On the effect of the 1941 amendment with respect to licensing foreign trade 
and credit transfers, see Reeves, The Control of Foreign Funds by the United States 
Treasury, 11 Law & Contemp. Prob. 17, 32 et seq. (1945-46). 

“The words “instructions” and “importation” were added to section 5(b) by the fore- 
going 1941 amendment. However, there is no indication in the legislative history of this 
amendment as to the reason for the inclusion of these specific words. 

% For an example of regulations which license or authorize transactions subject to 
executive control under section 5(b) upon declaration of a national emergency, see the 
Foreign Assets Control Regulations, as amended, 31 CFR Part 500 (1973). These regula- 
tions were first published by the Secretary of the Treasury (to whom the President had 
delegated the powers conferred upon him by section 5(b), 7 F-R. 1409, February 12, 1942) 
on December 19, 1950 (15 F.R. 9040) under the national emergency proclaimed by Presi- 
dent Truman on December 16, 1950, 64 Stat. A454, which has never been revoked. 

Section 500.201 of these regulations as amended, provides in pertinent part: 

(a) All of the following transactions are prohibited, except as specifically author- 
ized by the Secretary of the Treasury (or any person, agency, or instrumentality 
designated by him) by means of regulations, rulings, instructions, licenses, or other- 
wise, if either such transactions are by, or on behalf of, or pursuant to the direction 
of any designated foreign country, or any national thereof, or such transactions involve 
property in which any designated foreign country, or any national thereof, has at 
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However, nowhere in the Congressional debates, committee hearings 
or reports on section 5(b) and the amendments thereto is there even a 
glimmer of a suggestion that Congress ever intended—or even con- 
sidered—this section asa vehicle for delegating any of its tariff-making 
authority. 

Furthermore, a finding that the President has the power under sec- 
tion 5(b) to impose whatever tariff rates he deems desirable simply by 
declaring a national emergency would not only render our trade agree- 
ments program nugatory, it would subvert the manifest Congressional 
intent to maintain control over its Constitutional powers to levy tariffs. 
The fact is that Congress has never lightly delegated its authority in 
this area and any delegation of such power has been—with the excep- 
tion of section 11, the temporary wartime provision of the Trading 
with the Enemy Act—specific and restricted in its operation. 

Thus, our foreign trade agreement program, commencing with the 
Reciprocal Trade Agreements Act of 1934 (48 Stat. 943), the subse- 
quent amendments thereto, and culminating in the Trade Expansion 
Act of 1962 (76 Stat. 872), has gradually expanded the authority of 
the President, in negotiating trade agreements, to modify, increase 


any time on or since the effective date of this section had any interest of any nature 
whatsoever, direct or indirect : 

(2) All transfers of credit and all payments between, by, through, or to any banking 
institution or banking institutions wheresoever located, with respect to any property 
subject to the jurisdiction of the United States or by any person (including a banking 
institution) subject to the jurisdiction of the United States ; 

(2) All transactions in foreign exchange by any person within the United States ; and 

(3), The exportation or withdrawal from the United States of gold or silver coin 
or bullion, currency or securities, or the earmarking of any such property by any person 
within the United States. 

(b) All of the following transactions are prohibited, except as specifically author- 
ized by the Secretary of the Treasury (or any person, agency, or instrumentality 
designated by him) by means of regulations, rulings, instructions, licenses, or other- 
wise, if such transactions involve property in which any designated foreign country, or 
any national thereof, has at any time on or since the effective date of this section 
had any interest of any nature whatsoever, direct or indirect : 

(1) All dealings in, including, without limitation, transfers, withdrawals, or 
exportations of, any property or evidences of indebtedness or evidences of ownership 
of property by any person subject to the jurisdiction of the United States; and 

(2) All transfers outside the United States with regard to any property or property 
interest subject to the jurisdiction of the United States. 

(c) Any transaction for the purpose or which has the effect of evading or avoiding 
any of the prohibitions set forth in paragraphs (a) or (b) of this section is hereby 
prohibited. 


* * * * * * ~ 


Another example of the exercise under section 5(b) of Presidential authority to regulate 
international financial transactions is the Foreign Direct Investment Program established 
pursuant to Executive Order 11387 which was issued on January 1, 1968 (33 F.R. 47) on 
the basis of the continuing national emergency declared by President Truman in 1950. 
This program restricts transfers of capital to foreign countries by investors in the United 
States and requires repatriation to this country by such investors of portions of their 
foreign earnings and short-term financial assets held abroad. 
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or reduce duties; however, this authority has always been subject to 
various restrictions and limitations.’* 

In fact, the legislative history of the trade agreement statutes is 
enlightening in connection with defendant’s claim of authority under 
the Trading with the Enemy Act. For during the entire course of the 
Congressional committee hearings,"’ reports,’* and debates on the trade 
agreement statutes, it was never once suggested that the President al- 
ready possessed emergency rate-making authority, either under the 
Trading with the Enemy Act or any other statute. Rather, it was 
frequently emphasized that the President was being given new power 
to impose tariffs.” 

Furthermore, as Chief Judge Boe observed in his analysis of the 
Trade Expansion Act of 1962, Congress’ refusal to accede to the 
Senate’s proposal to insert a new provision (section 353) giving the 


16 For example, even section 252(a)(3) of the Trade Expansion Act of 1962 (19 
U.S.C. 1882(a)(3)), which gives the President substantial tariff-making authority is 
operative only under clearly defined conditions. It authorizes the President to impose 
duties or other import restrictions “to the extent he deems necessary and appropriate” 
on the products of any foreign country or instrumentality, but only in the event that such 
foreign country or instrumentality establishes or maintains unjustifiable foreign import 
restrictions against United States agricultural products which impair the value of tariff 
commitments made to the United States, oppress United States commerce, or prevent the 
expansion of trade on a mutually advantageous basis. Furthermore, he must first provide 
an opportunity for the presentation of views concerning such foreign import restrictions 
which are maintained against United States commerce and, upon request by any interested 
person, provide for appropriate public hearings. 19 U.S.C. 1882,(d). 

17 See Hearings on H.R. 8430 Before the House Comm. on Ways and Means, 73d Cong., 
2d Sess. (1934) ; Hearings on H.R. 8687 Before the Senate Comm. on Finance, 73d Cong., 
2d Sess. (1934) ; Hearings on H.R. 9900 Before the House Comm. on Ways and Means, 
87th Cong., 2d Sess. (1962) ; Hearings on H.R. 11970 Before the Senate Comm. on Finance, 
87th Cong., 2d Sess. (1962). 

18 See H. Rep. No. 1000, 73d Cong., 2d Sess. (1934); S. Rep. No. 871, 73d Cong., 2d 
Sess. (1934) ; H. Rep. No. 1818, 87th Cong., 2d Sess (1962) ; S Rep. No. 2059, 87th Cong., 
2d Sess. (1962) ; Conf. Rep. No. 2518, 87th Cong., 2d Sess. (1962). 

19 See, for example, the following Congressional comments on H.R. 11970, which was 
subsequently enacted as the Trade Expansion Act of 1962: 

Rep. Brown. * * * I do not care which President may be in office, because I have 
opposed some of those things under a Republican administration just as I am against 
this proposal now to give the President of the United States unlimited powers in the 
field of trade tariffs, and import duties such as have never been exercised by any 
President in the past, have never been granted to any President. * * * 108 Cong. 
Rec. 11912 (1962). 


* * * * * * 2 


Sen. Curtis. * * * The pending bill represents the greatest delegation of power that 
has ever been given to any President. Heretofore our trade agreements have prevented 
a negotiation of 50 percent of the tariffs. This bill authorizes the President to wipe 
out the tariffs. It also authorizes him to impose tariffs even on goods that are not 
dutiable at the present time. Jd. at 19756. 

. * as * * 7 * 
Sen. Humphrey. With regard to the first—the new authority which this act would 
delegate to the President: There are those who charge that the Trade Expansion Act 
would result in the full and complete abandonment of the constitutional authority 
of Congress to regulate tariffs. This act would do nothing of the kind. What it does 
is to continue for a limited fixed period the delegation of authority to set tariff rates 
within limits defined by Congress and with well-established safeguards that has 
[sic] been in effect since 1934. * * * [Emphasis added.] Id. at 19867. 
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President carte blanche authority to increase existing duties or impose 
new ones whenever he deemed it in the national interest, is a reflec- 
tion of its firm stand against such unfettered and unrestricted delega- 
tion of its tariff-making authority to the President. 

For all the foregoing reasons, it must be concluded that the regula- 
tory licensing power delegated to the President by section 5(b) of the 
Trading with the Enemy Act does not include the authority to assess 
the 10 percent import surcharge here in question. 


Re, Judge, concurring. 


The pertinent legislative delegations of power do not authorize the 
President to assess the “surcharge in the form of a supplemental duty” 
prescribed in Presidential Proclamation 4074. Since the imposition 
of the surcharge is therefore ultra vires, I concur in the result which 
grants plaintiff’s motion for summary judgment. 


(C.D. 4551) 
Van Camp Sea Foop Co. v. Untrep States 
Canned tuna fish 


Usvat Contarners—GENERAL Heapnore 6 (b) (i) 

The tariff treatment of containers is governed by general head- 
note 6(b)(i). Since that headnote in its provision for duty-free 
treatment of American-made containers does not allow them to be 
advanced in value or improved in condition by any means while 
abroad, the assembly of these tuna cans in Ecuador from flattened 
cylinders and ends prevents them from obtaining the desired duty- 
free treatment. Citing, Seideman Products Co. v. United States, 37 
CCPA 83, C.A.D. 423 (1950). 

Usvat Contatners—Item 807.00—Artictes AssEMBLED ABROAD 

The usual unreusable containers of imported merchandise are tariff 
nonentities whose tariff treatment is governed by general headnote 
6(b) (i). Item 807.00 does not cover a situation in which containers 
of American origin are assembled abroad and into which articles 
of foreign origin are placed. 
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Port of Los Angeles 
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(Decided July 12, 1974) 
Glad, Tuttle € White (Robert Glenn White of counsel) for the plaintiff. 


Carla A. Hills, Assistant Attorney General (Joseph I. Liebman and Herbert 
P. Larsen, trial attorneys), for the defendant. 


Watson, Judge: This case raises the question of whether the cost 
of the cans in which certain tuna fish was important should be deducted 
from the value of the importation. The claims by plaintiff under gen- 
eral headnote 6(b) (i)? and item 807.00 * of the TSUS if granted would 


1 The text of general headnote 6 is set out infra. 

2 Plaintiff has made its claim under item 807.00 as originally enacted and as twice later 
amended by Pub. L. 89-241, sec. 85 and Pub. L. 89-806, sec. i(a). By their own terms the 
later two amendments were made applicable to articles entered before their ordinary 
effective date if the amendments would have resulted in a smaller amount of duty. Since 
in my opinion the imported canned tuna fish stands to benefit no more from the later 


amended language than from the original enactment, only the original item 807.00 need be 
considered. 


The language of item 807.00 in original and amended versions and the unchanged relevant 
portion of headnote 3 referred to therein are as follows: 

Articles assembled abroad in whole or in part of products of the 
United States which were exported for such purpose and 
which have not been advanced in value or improved in 
condition abroad by any means other than by the act of 

assembly A duty upon the 

full value of the 

imported article, 

less the cost or 

value of such 

products of the 

United States 

(see headnote 3 


of this subpart). 
Item 807.00 (as amended by Pub. L. 89-241, sec. 85, 79 Stat. 983, 949) : 


Articles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) 
were exported, in condition ready for assembly without fur- 
ther fabrication, for the purpose of such assembly and 
return to the United States, (b) have not lost their physical 
identity in such articles by change in form, shape, or other- 
wise, and (c) have not been advanced in value or improved 
in condition abroad except by being assembled and except 
by operations incidental to the assembly process such as 

cleaning, lubricating, and painting [A duty same 

as item 807.00 

above. ] 

Item 807.00 (as amended by Pub. L. 89-806, sec. 1(a), 80 Stat. 1523) : 
Articles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further fab- 
rication, (b) have not lost their physical identity in such 
articles by change in form, shape, or otherwise, and (c) have 
not been advanced in value or improved in condition abroad 
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require the cost or value of the cans to be deducted from the full value * 
of the imported article when duty is assessed under item 112.30.‘ 

The record in Williams, Clarke Co., Van Camp Sea Food Co. v. 
United States, 62 Cust. Ct. 759, C.D. 3864 (1969), aff'd, 58 CCPA 98, 
C.A.D. 1011 (1971), was incorporated herein. 

The cans in which this tuna was imported were assembled in Ecuador 
from can segments made in the United States. The can segments con- 
sisted of ends and cylinders exported in collapsed form for the pur- 
pose of reducing shipping volume and cost. There was no difference 
in price to the plaintiff between the can in flattened form and in 
partially assembled form, that is with one end open. 

In Ecuador the cylinder segment was opened by spinning on rubber 
rollers. Lips called flanges were formed on the cylinder by the discs 
of a flanging machine which forced the open edges of the cylinder 
in an outward direction. On another machine the ends were joined 
to the cylinder by compressing the flanges and the ends together. 
Between the joining of the first and second end, of course, a piece of 


except by being assembled and except by operations inci- 

dental to the assembly process such as cleaning, lubricating, 

and painting duty same 
as item 807.00 
above. ] 

Schedule 8, part 1, subpart B, headnote 3, Tariff Schedules of the United States : 
Subpart B headnotes: 
* * ca * * . t 


8. Articles assembled abroad with components produced in the United States.—The 
following provisions apply only to item 807.00: 
(a) The value of the products of the United States assembled into the imported 
article shall be— 
(i) the cost of such products at the time of the last purchase ; or 
(ii) if no charge is made, the value of such products at the time of the 
shipment for exportation, 
as set out in the invoice and entry papers; except that, if the appraiser concludes 
that the amount so set out does not represent a reasonable cost or value, then the 
value of such products shall be determined in accordance with section 402 or 402a 
of this Act. 

(b) The duty of the imported article shall be at the rate which would apply to 
the imported article itself, as an entirety without constructive separation of its com- 
ponerts, in its condition as imported if it were not within the purview of this subpart. 
If the imported article is subject to a specific or compound rate of duty, the total 
duties shall be reduced in such proportion as the cost or value of such products of 
the United States bears to the full value of the imported article. 

* Of the 6062 cases involved herein 3000 were appraised at $6.75 per case and 3062 at 
$6.85 per case. 

* There is no dispute that the importation is classifiable under item 112.30, the relevant 
language reading as follows: 


Schedule 1, part 3, subpart C, Tariff Schedules of the 
United States : 
Fish, prepared or preserved in any manner, not in 
oil, in airtight containers : 
* . * - ” * * 
Tuna: 
In containers weighing with their con- 
tents not over 15 pounds each * * *.. 12.5%ad 
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prepared tuna fish was packed into the can. Labels were then glued 
to the cans, and they were packed six in a case for shipment to 
the United States. It is not disputed that these cans are the usual type 
of container for their contents and are not designed for, or capable 
of, reuse. 

Defendant’s most telling attack on plaintiff's claim is based on 
general headnote 6 of the TSUS which deals sepcifically with the 
tariff treatment of containers. 


General headnote 6, TSUS: 


6. Containers or Holders for Imported Merchandise. For the 
purposes of the tariff schedules, containers or holders are subject 
to tariff treatment as follows: 

(a) Imported Empty: Containers or holders if imported 


empty are subject to tariff treatment as imported articles and 
as such are subject to duty unless they are within the purview 
of a provision which specifically exempts them from duty. 


(b) Not Imported Empty: Containers or holders if imported 


containing or holding articles are subject to tariff treatment as 
follows: 


(i) The usual or ordinary types of shipping or transporta- 
tion containers or holders, if not designed for, or capable of, 
reuse, are not subject to treatment as imported articles. Their 


cost, however, is, under section 402 or section 402a of the 
tariff act, a part of the value of their contents and if their 
contents are subject to an ad valorem rate of duty such con- 
tainers or holders are, in effect, dutiable at the same rate as 
their contents, except that their cost is deductible from 
dutiable value upon submission of satisfactory proof that 
they are products of the United States which are being re- 
turned without having been advanced in value or improved 
in condition by any means while abroad. 


(ii) The usual or ordinary types of shipping or trans- 
portation containers or holders, if designed for, or capable 
of, reuse, are subject to treatment as imported articles separate 
and distinct from their contents. Such holders or containers 
are not part of the dutiable value of their contents and are 
separately subject to duty upon each and every importation 
into the customs territory of the United States unless within 
Py scope of a provision specifically exempting them from 
uty. 


(iii) In the absence of context which requires otherwise, 
all other containers or holders are subject to the same treat- 
ment as specified in (ii) above for usual or ordinary types 
of shipping or transportation containers or holders designed 
for, or capable of, reuse. 
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The deciding language in the above headnote is the requirement in 
6(b) (i) that for the cost of the usual unreuseable containers to be 
deductible from dutiable value proof must be submitted that they 
were made in the United States and are being returned “* * * without 
having been advanced in value or improved in condition by any means 
while abroad.” 

It seems inescapable to me that the imported containers have been 
advanced in value or improved in condition by means of assembly 
and that the fatal effect of the words “by any means” cannot be 
avoided. I have explored the possibility that, despite the apparent 
absolute tone of 6(b) (i), it might still be broad enough to encompass 
the change wrought by the assembly of the can but in the end I had to 
reject this approach. If I could make an analogy between the assembly 
of these cans and the folding of paper boxes (those in which flaps are 
inserted one into another), I could perhaps call it an assembly without 
an advancement in value or improvement in condition and justify it 
as one justifies a “de minimis” situation. In reality, however, I see the 
imported container as being improved in a significant degree from its 
original unassembled condition by an assembly process which is more 
than simple or casual. I cannot therefore overlook the improvement 
in condition. 

I am also dissuaded from glossing over the significance of the as- 
sembly process by the residual effects of the decision in Seideman 
Products Co. v. United States, 37 CCPA 83, C.A.D. 423 (1950). In 
that case involving facts strikingly similar to those herein, the im- 
porter’s claim for duty-free entry of certain tuna cans under paragraph 
1615(a) of the Tariff Act of 1930 was rejected. The relevant language 
of paragraph 1615(a) required that the cans be returned “* * * with- 
out having been advanced in value or improved in condition by any 
process of manufacture or other means.” The court, at page 88, stated 
“{t}hat the knocked-down cans * * * have been improved in value 
by a manufacturing operation so as to constitute usable cans, in our 
opinion, cannot be gainsaid.” The operation referred to was sub- 
stantially similar to the one which took place in this case. 

Although in the period since that decision a new tariff act has come 
into effect with a more detailed array of headnotes and provisions 
dealing with the duty-free entry of American-made containers, prod- 
ucts or components, the similarity between the language of para- 
graph 1615(a) and general headnote 6(b)(i) cannot be ignored. 
Subsequent decisions under item 807.00 which took an expansive view 
of assembly * may cause us to view as excessive the characterization of 

®See for example, General Instrument Corporation v. United States, 59 CCPA 171, 


C.A.D. 171, C.A.D, 1062, 462 F. 2d 1156 (1972) ; see also, C. J. Tower & Sons of Buffalo, 
Inc. v. United States, 62 Cust. Ct. 643, C.D. 3840, 304 F. Supp. 1187 (1969). 
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the assembly of the can in the Seideman case as manufacturing. Never- 
theless, under general headnote 6(b) (i), it is not the choice of a word 
such as manufacturing or fabricating or assembling which controls 
but the fact that the process to which the can had been subjected, what- 
ever we call it, had advanced it in value or improved it in condition. 
Thus, the attitude expressed in the Seideman case remains valid and 
influential and is another factor which determines my reading of 
general headnote 6(b) (ii). 

Finally, as regards the interpretation of 6(b) (i), I must take into 
account the fact that item 807.00 specifies assembly as the only means 
of advancing a product in value or improving its condition which 
will not disqualify it for duty-free treatment. This naturally suggests 
that assembly which normally advances the value or improves the 
condition of a product must be specifically perimtted. Since general 
headnote 6(b) (i) does not mention assembly as a permissible addi- 
tional process, I see no way the assembly of the imported cans can 
come within a plausible interpretation of 6(b) (i). 

Since for the reasons discussed above the cans cannot obtain duty- 
free treatment under the conditions set out in general headnote 
6(b) (i), it remains to be seen only whether item 807.00 can provide 
the duty-free treatment desired by the importer. 

First, I cannot help but be impressed by the existence of a head- 
note devoted exclusively to the importation of containers. If there 
is a headnote dealing specifically with the tariff treatment of con- 
tainers and if that headnote describes in very definite terms the 
circumstances under which the cost of usual containers shall be de- 
ducted from dutiable value, then it becomes extremely difficult to 
give those containers more generous terms under a provision whose 
coverage of containers is problematical. Thus, I cannot interpret a 
provision which speaks of assembling articles abroad to cover the 
canning of food because of my awareness of headnote 6(b) (i). 

Second, my understanding of item 807.00 is influenced by the use 
of the word “assembled” in the phrase “[a]rticles assembled abroad.” 
I am of the opinion that word indicates a process of manipulation 
of the components other than canning or packaging, In other words, 
I believe item 807.00 speaks of articles which have gone through an 
assembly stage of a manufacturing process prior to being packed 
for shipping. 

‘Third, I am persuaded by the pattern of the item 800.00 series for 
articles exported and returned and the interrelationship with general 
leadnote 6 that the former are intended to encompass containers only 
when they are specifically provided for. For example, item 808.00 ° 


*“Substantial containers and holders, if products of the United States (including 
shooks and staves of United States production when returned as boxes or barrels con- 
taining merchandise) * * *.” 





60 CUSTOMS COURT 


specifically provides for the duty-free status of reusable substantial 
containers, and the headnote of schedule 8, part 1, subpart C in which 
item 808.00 appears makes specific reference to general headnote 
6(b) (ii). Most importantly, headnote 1 of subpart C‘ refers to 
general headnote 6 in connection with its mention that the subpart 
covers only substantial reusable containers which are “subject to 
treatment as imported articles.” This indicates to me a clear awareness 
that only those containers which by virtue of general headnote 6 
are subject to treatment as independent imported articles can come 
within the purview of specific tariff items elsewhere in the tariff 
schedules. While I do not generally make much of the characterization 
of importations as “articles” or “products”, I do see a legitimate dis- 
tinction between usual containers and importations which the tariff 
schedules are generally inclined to refer to as “articles” or “products”. 
As a rule, the usual containers are tariff nonentities which are not 
articles or products in the ordinary sense of the tariff act. The recent 
case of Kurt S. Adler, Inc. v. United States, 61 CCPA —, C.A.D. 1122 
(1974) makes it clear that the usual containers of imported articles are 
not to be treated as separate articles or products. In that case the 
non-communist origin of a portion of the usual container of an article 
of communist origin was to no avail in an attempt to obtain a preferred 
nation rate of duty for the disputed “non-communist” portion. 

It would logically appear that the American origin of the con- 
tainer and the possible acceptability of its assembly abroad are to no 
avail when a usual container cannot be considered as a product apart 
from its contents. Item 807.00 presupposes the separate consideration 
of a product of American origin a premise inconsistent with the 
prevailing view of usual containers. It must follow that plaintiff’s 
claim under item 807.00 cannot be reconciled with the correct tariff 
treatment of the containers in question which requires that they be 
treated as nonentities. 

In conclusion, I must admit to a certain sense of dissatisfaction at 
the existence of a situation in which an article might stand a better 
chance of obtaining duty-free status for one of its component products 
under item 807.00 than an imported canned or “contained” product 
stands for obtaining duty-free status for its container under general 
headnote 6(b) (i) even though what is done to the container abroad 
may be no more than would be permissible under an item 807.00 
“assembly” situation. Nevertheless, since I am of the opinion that 
general headnote 6(b) (i) is meant to operate on importations involv- 


7™“This subpart covers only substantial containers and holders which are of the usual 
or ordinary types used in the shipment or transportation of goods and which are reusable 
for such purposes and subject to treatment as imported articles (see general headnote 
6(a) and (b) (ii)).” 
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ing ordinary unreusable containers of American origin and item 
807.00 is not I can only suggest that the ultimate resolution of this 
problem may be legislative rather than judicial. In light of my views 
regarding general headnote 6(b) (i), it would take an amendment of 
that headnote to provide that the assembly abroad of usual unreusable 
containers of American origin does not bar them from duty-free 
status. 
Judgment will be entered accordingly. 





Tariff Commission Notices 
Investigations by the United States Tariff Commission 
DEPARTMENT OF THE Treasury, July 23, 1974. 


The appended notices relating to investigations by the United 
States Tariff Commission are published for the information of Cus- 
toms Officers and others concerned. 

Vernon D. AcREE, 
Commissioner of Customs. 


(837-L-72] 
CERTAIN WHEEL BALANCING WEIGHTS 
Notice of hearing 


Notice is hereby given that the United States Tariff Commission 
will hold a public hearing in connection with preliminary inquiry No. 
337-L-72, Certain Wheel Balancing Weights, on July 31, 1974, at 
10:00 a.m., E.D.T., in the Hearing Room of the U.S. Tariff Commis- 
sion Building, 8th and E Streets, N.W., Washington, D.C., for the 
purpose of allowing complainant opportunity to show cause why 
the complaint should not be dismissed and the preliminary inquiry 
terminated. 

At issue is whether there is good and sufficient reason for the insti- 
tution of a full investigation within the provisions of section 337 
of the Tariff Act of 1930 (19 U.S.C. 1337) and the applicable rules. 

Requests from interested parties for appearances at the hearing 
should be received by the Secretary of the Tariff Commission, in 
writing, at his office in Washington, D.C. 20436, not later than noon, 
Thursday, July 25, 1974. 

Notice of the receipt of the complaint and initiation of the prelimi- 
nary inquiry was published in the Federal Register on April 11, 1974 
(39 F.R. 13209). 

By Order of the Commission : 


G. Patrick Henry, 
Acting Secretary. 
Issued July 12, 1974. 
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TARIFF COMMISSION NOTICES 
[337-31] 
ELECTRONIC PIANOS 
Notice of hearing 


Notice is hereby given that the United States Tariff Commission 
will hold a public hearing in connection with investigation No. 337-31, 
Electronic Pianos, on August 15, 1974, at 10:00 a.m., E.D.T., in the 
Hearing Room of the United States Tariff Commission Building, 8th 
and E Streets, N.W., Washington, D.C., for the purpose of according 
complainant and all interested parties the opportunity (1) to define 
the industry affected by imported electronic pianos allegedly covered 
by the claim(s) in U.S. Patent Nos. 3,038,363 and 2,949,053 owned by 
complainant; (2) to present evidence as to whether there is domestic 
production of electronic pianos allegedly covered by the claim(s) in 
these two patents; and (3) in the event there is domestic production 
under the claim(s) in these two patents, (a) to present evidence as 
to whether the imported electronic pianos are covered by the same 
claim(s); and (b) to present evidence as to the alleged effect or 
tendency of these imported electronic pianos to substantially injure 
the industry referred to in item (1) above. 

Requests from interested parties for appearances at the hearing 
should be received by the Secretary of the Tariff Commission, in writ- 
ing, at his office in Washington, D.C. 20436, not later than noon, Thurs- 
day, August 8, 1974. 

Notice of the institution of the investigation was published in the 
Federal Register on September 22, 1972 (37 F.R. 20289). 

By Order of the Commission : 


G. Patrick Henry, 
Acting Secretary. 
Issued July 17, 1974. 


[TEA-W-237] 


Workers’ PETITION FOR A DETERMINATION UNDER SEcTION 301(c)(2) OF THE 
TravE Expansion Act or 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a)(2) of the 
Trade Expansion Act of 1962, on behalf of the workers and former 
workers of Claudia Footwear, Inc., Wood, Pa., a subsidiary of Kass 
Footwear Corp., New York, N.Y., the United States Tariff Commis- 
sion, on July 16, 1974, instituted un investigation under section 301 
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(c) (2) of the Act to determine whether, as a result in major part of 
concessions granted under trade agreements, articles like or directly 
competitive with footwear for women (of the types provided for in 
items 700.55, 700.60, 700.70 and 700.80 of the Tariff Schedules of the 
United States) produced by said firm are being imported into the 
United States in such increased quantities as to cause, or threaten to 
-ause, the unemployment or underemployment of a significant number 
or proportion of the workers of such firm or an appropriate subdivision 
thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in 
the Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission. 


Kennetu R. Mason, 
Secretary. 


Issued July 17, 1974. 
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Air Commerce Regulations, sec. 6.7(e), C.R., amended 
Cotton textiles, restrictions on entry : 
Hungarian People’s Republic, categories 24, 39__-._.--------------- 
Conditional negative countervailing duty determination ; cut flowers from 
Colombia 
Customs regions, districts and ports; footnote 1 of section 1.2(b), C.R., 
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Foreign currencies : 
Daily rates for countries not on quarterly list : 
Hong Kong dollar, for the period July 1 through 5, 1974 74-202 
Iran rial, for the period July 1 through 5, 1974 74-202 
Philippine peso, for the period July 1 through 5, 1974 74-202 
Singapore dollar, for the period July 1 through 5, 1974 74-202 
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Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation : 
4(d), C.D. 4550 
6(a), C.D. 4551 
6(b) (i), C.D. 4551 
6(b) (ii), C.D. 4551 
Item 112.30, C.D. 4551 
Item 745.72, C.D. 4550 
Item 807.00, C.D. 4551 
Item 808.00, C.D. 4551 
Item 948.00, C.D. 4550 
Schedule 8, part 1, subpart C, headnote 1, C.D. 4551 
Trading With the Enemy Act of 1917, secs. 3a, 5, 5(a), (b), 11, C.D. 4550 
Trade Expansion Act of 1962, secs. 252(a) (3), 255(a) (b), 201(a), 351, 352, 
C.D. 4550 
U.S. Code: 
App., title 50, sec. 5(b), C.D. 4550 
Title 19: 
Secs. 1351(a) (6), 1852 (b), 1836, C.D. 4550 
Sees. 1801, 1882, C.D. 4550 
Secs. 1885 (a) (b), 1981, C.D. 4550 
Title 28, sec. 255, C.D. 4550 
Containers, usual ; fish, canned tuna, C.D. 4551 
Cross-motion for summary judgment; summary judgment, motion for, C.D. 
4550 


Executive branch, delegation to ; legislative powers, C.D. 4550 
Fish, canned tuna ; containers, usual, C.D. 4551 


Legislative history : 
Conference Report No. 2518, 87th Cong., 2d Sess. (1962), C.D. 4550 
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Vol. 55, 65th Cong. 1st Sess. pp. 4840-4879, 4907-4930, 4968-4989, 6949- 
6958, 7007-7025 (1917), C.D. 4550 
Vol. 87, 77th Cong., Ist Sess. p. 9865 (1941), C.D. 4550 
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(1917), C.D. 4550 
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